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50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 347
RIN 3064—-AE36

Alternatives to References to Credit
Ratings With Respect to Permissible
Activities for Foreign Branches of
Insured State Nonmember Banks and
Pledge of Assets by Insured Domestic
Branches of Foreign Banks

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is adopting a final
rule (final rule) to amend its
international banking regulations
consistent with section 939A (section
939A) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act) and the FDIC’s
authority under section 5(c) of the
Federal Deposit Insurance Act (FDI Act).
The final rule adopts without change
the revisions and amendments that the
FDIC proposed in a June 2016 notice of
proposed rulemaking (NPR or proposed
rule). These revisions and amendments
include: Replacing references to credit
ratings in the regulation’s definition of
investment grade with an alternative
standard of creditworthiness; and
making changes to the eligibility criteria
for the types of assets that insured
branches of foreign banks may pledge
for the benefit of the FDIC.

DATES: This rule is effective April 1,
2018.

FOR FURTHER INFORMATION CONTACT: Eric
Reither, Senior Capital Markets
Specialist, Examination Support,
Capital Markets Branch, Division of Risk
Management Supervision, 202—-898—
3707, EReither@fdic.gov; Galo Cevallos,
Senior International Advisor,
International Affairs Branch, Division of
Insurance and Research, GCevallos@
fdic.gov; Catherine Topping, Counsel,
CTopping@fdic.gov; Benjamin Klein,

Counsel, BKlein@fdic.gov, Bank
Activities Unit, Supervision and
Legislation Branch, Legal Division.

SUPPLEMENTARY INFORMATION:
I. Policy Objectives

The intent of the final rule is to
conform Part 347 with section 939A’s
directive to reduce reliance on external
credit ratings. By removing references to
credit ratings in Part 347 and adopting
an alternative standard of
creditworthiness, the final rule
encourages regular, in-depth analysis of
the credit risks associated with specific
types of securities held by foreign
branches of state nonmember banks
under subpart A of Part 347 (subpart A),
or pledged for the benefit of the Deposit
Insurance Fund (DIF) by the insured
U.S. branches of foreign banks under
subpart B of Part 347 (subpart B). The
final rule supports these objectives by
establishing an investment grade
definition that is now applied in both
subparts A and B.

The financial crisis in 2008
highlighted the importance of
considering the liquidity of a security
when assessing its overall risk. To
address this concern, the revisions to
the asset pledge requirement in subpart
B include the application of a liquidity
standard to the securities pledged to the
FDIC by the insured U.S. branches of
foreign banks, and applying a fair value
discount to such pledged assets. These
amendments support the objective of
the asset pledge requirement, which is
to ensure orderly asset liquidation at
maximum value in the event such assets
need to be liquidated to pay the insured
deposits of the U.S. branch of the
foreign bank.

II. Background

In the decades prior to the financial
crisis in 2008, third party credit risk
assessments by nationally recognized
statistical ratings organizations
(NRSROs) helped to provide
transparency and efficiency to the
securities markets. Their assessments of
creditworthiness allowed originators
and investors to more accurately and
readily meet their risk tolerances and
investment strategies. Many financial
regulations used these external credit
risk ratings to set limits on the activities
of regulated entities in order to foster
safe and sound investment practices.
However, during the run-up to the crisis

many regulated institutions overly
relied on the credit risk assessments of
NRSROs, often neglecting to conduct a
thorough, independent credit risk
analysis. At the same time, flaws in the
NRSROs’ rating methodologies and
conflicts arising from their business
model (including certain commercial
relationships with the originators of
securities and strong competition by
NRSROs for market share), undermined
the accuracy of the credit ratings for a
number of asset classes. Consequently,
many investors, including banking
organizations, experienced significant
losses on securities with ratings that
implied credit losses would be very
unlikely and minimal. This prompted
Congress to enact section 939A of the
Dodd-Frank Act,* which directs each
federal agency to review and modify
regulations that reference credit ratings.
Section 939A requires each federal
agency to review its regulations that
require the use of an assessment of
creditworthiness of a security or money
market instrument and any references to
or requirements in such regulations
regarding credit ratings. Each agency
must modify its regulations identified in
the review by removing references to, or
requirements of reliance on, credit
ratings and substituting appropriate
standards of creditworthiness.

Subpart A of Part 347—Foreign Banking
and Investment by Insured State
Nonmember Banks

Subpart A of Part 347, 12 CFR 347.101
to 347.122, addresses the international
banking and investment activities of
state nonmember banks, including the
establishment and operations of foreign
branches and subsidiaries.? In general,
these regulations implement the FDIC’s
statutory authority under section

1Public Law No. 111-203, section 939A, 124 Stat.
1376, 1887 []uly 21, 2010).

2 A state nonmember bank may establish a non-
U.S. branch with the approval of the FDIC (12
U.S.C. 1828(d)(2)). National banks must gain the
approval of the Board of Governors of the Federal
Reserve System (“Federal Reserve”) to open a non-
U.S. branch. These branches may engage in any
activity that is permitted in the United States, as
well as those that are usual in connection with the
banking business in the foreign country where it is
located. State member banks may establish foreign
branches with the approval of the Federal Reserve.
U.S. banking organizations may also conduct
international banking activities through Edge and
agreement corporations. 12 U.S.C. 611-631 (“Edge
corporations”); 12 U.S.C. 601-604(a) (“‘agreement
corporations”).
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18(d)(2) of the FDI Act 3 regarding
branches of insured state nonmember
banks in foreign countries, and section
18(1) of the FDI Act * regarding insured
state nonmember bank investments in
foreign entities.

In addition to their general banking
powers, banks with foreign branches are
permitted to conduct a broad range of
investment activities, including
investment services and underwriting of
debt and equity securities.> Under 12
CFR 347.115(b), a foreign branch of a
bank may invest in, underwrite,
distribute and deal, or trade foreign
government obligations that have an
investment grade rating, up to an
aggregate limit of ten percent of the
bank’s Tier 1 capital, as calculated
under the Basel III capital rules in 12
CFR part 324, subpart C.6 Section
347.102(0) currently defines investment
grade to mean a security that is rated in
one of the four highest categories by two
or more NRSROs or one NRSRO if the
security is rated by only one NRSRO.”

Subpart B of Part 347—Foreign Banks

The regulations contained in subpart
B of Part 347 primarily implement
provisions of the FDI Act and the
International Banking Act (IBA)8
concerning insured and noninsured U.S.
branches of foreign banks.? Each foreign
banking organization maintaining an
insured branch must comply with
specific FDIC asset maintenance 1° and
asset pledge requirements under section
5(c) of the FDI Act. These requirements
are separate and apart from other capital
equivalency requirements of federal or

312 U.S.C. 1828(d)(2).

412 U.S.C. 1828()).

5 The limitations on international investments
and the definition of permissible activities found in
the FDIC’s regulations in Part 347 are similar to, but
not identical to, those found in Regulation K of the
Federal Reserve.

612 CFR 324.20 through 324.22.

7 An NRSRO is an entity registered with the U.S.
Securities and Exchange Commission as an NRSRO
under section 15E of the Securities Exchange Act
of 1934. See 15 U.S.C. 780-7, as implemented by
17 CFR 240.17g-1.

8 Public Law 95-369, 92 Stat. 607 (Sept. 17, 1978)
(codified at 12 U.S.C. 3101 et seq.).

9U.S. branches of foreign banks may be licensed
by the Office of the Comptroller of the Currency
(“OCC”) or by an individual state. The Federal
Reserve is required to approve any new foreign
bank branch. The Federal Reserve, among other
things, is required to certify that the country from
which the foreign bank is located subjects its banks,
including the applicant, to comprehensive,
consolidated supervision. 12 U.S.C. 3105(d).

10 The FDIC requires that an insured branch of a
foreign bank maintain, on a daily basis, eligible U.S.
dollar-denominated assets in an amount not less
than 106% of the preceding quarter’s average book
value of the branch’s liabilities excluding those due
to other offices or wholly owned subsidiaries of the
foreign bank. 12 CFR 347.210.

state licensing authorities.1* The FDIC
no longer insures the deposits accepted
by branches of foreign banks, except for
deposits made in branches of foreign
banks that are insured by operation of
the grandfathering provisions of the
IBA, as amended by the Foreign Bank
Supervision Enhancement Act of 1991
(FBSEA).12 The universe of these
grandfathered branches is very limited.
There are currently only ten insured
U.S. branches of foreign banks in
operation (four federal branches and six
state branches). A foreign bank that has
an insured branch must pledge assets
for the benefit of the FDIC to protect the
DIF in the event that the FDIC is
obligated to pay the insured deposits of
an insured branch under section 11(f) of
the FDI Act.13 Section 347.209(d)
provides a list of the types of assets that
a foreign bank may pledge for the
benefit of the FDIC. In describing certain
asset types, 12 CFR 347.209(d)
references credit ratings issued by a
nationally recognized rating service in
connection with a determination of the
credit quality of the assets that a foreign
bank may pledge. Specifically, in three
instances in subpart B, the references
are to the highest subset of rating bands
within the investment grade categories
established by the ratings agencies.

III. Notice of Proposed Rulemaking

On June 28, 2016, the FDIC published
the NPR in the Federal Register.1* The
NPR proposed amending the provisions
of subparts A and B of Part 347 that
reference credit ratings. The NPR
proposed amending subpart A, which
sets forth the FDIC’s requirements for
insured state nonmember banks that
operate foreign branches, by replacing
references to credit ratings in the
definition of investment grade with a

11 Although U.S. branches and agencies of foreign
banks have no capital of their own, those that are
federally licensed must deposit cash or eligible
securities at approved insured banks to satisfy the
“capital equivalency requirement” specified by the
IBA. The amount of the deposit is required to be
at least 5% of the total liabilities of the branch or
agency office, or the capital that would be required
if it were a freestanding national bank. 12 U.S.C.
3102(g)(2). The underlying purpose of the IBA
provision is to ensure that branches and agencies
of a foreign bank maintain a minimum level of
unencumbered assets in the United States that
would be available in a liquidation of the branch
or agency. State-licensed branches and agencies
also must meet capital equivalency requirements,
which vary from state to state. See, e.g., N.Y.
Banking Law 202-b.

12 Before FBSEA, a small number of foreign bank
branches had obtained FDIC insurance under the
provisions of the IBA and thus were permitted to
accept retail deposits. These branches (insured
branches) are “‘grandfathered”, i.e., they may
continue to receive insured retail deposits pursuant
to section 6(d)(2) of the IBA. 12 U.S.C. 3104(d)(2).

1312 U.S.C. 1821(f).

1481 FR 41877 (June 28, 2016).

standard for determining the
creditworthiness of securities and other
financial instruments that has been
adopted in other federal regulations that
conform to section 939A. The NPR
proposed amending subpart B to revise
the FDIC’s asset pledge requirement for
insured U.S. branches of foreign banks.
The NPR proposed amending the
eligibility criteria for the types of assets
that foreign banks may pledge by
replacing the references to credit ratings
with the revised definition of
investment grade. This investment grade
standard would be applied to each type
of pledgeable asset under the NPR,
which also proposed a liquidity
requirement for such assets, and
proposed subjecting them to a fair value
discount. The NPR also proposed
introducing cash as a new asset type
that foreign banks may pledge under
subpart B, and proposed creating a
separate asset category expressly for
debt securities issued by government
sponsored enterprises.

The FDIC sought comments on all
aspects of the June 2016 NPR and
received two comment letters, one from
a foreign banking organization and one
from a private individual. These
comments were considered in
developing this final rule. The
comments are discussed in the relevant
sections that follow.

IV. The Final Rule

Part 347—International Banking
Subpart A—Foreign Banking and
Investment by Insured State
Nonmember Banks

Section 347.102 Definitions

The final rule amends the definition
of investment grade in 12 CFR
347.102(o) by deleting the references to
credit ratings and NRSROs. This final
rule defines investment grade as a
security whose issuer has adequate
capacity to meet all financial
commitments under the security for the
projected life of the exposure. Such an
entity has adequate capacity to meet
financial commitments if the risk of its
default is low, and the full and timely
repayment of principal and interest is
expected.

The FDIC sought comment on
whether this proposed standard of
creditworthiness addressed the FDIC’s
objective of applying a standard that is
transparent, well defined, differentiates
credit risk, and provides for the timely
measurement of change to the credit
profile of the investment. One
commenter, while generally supportive
of efforts to implement an alternative to
credit ratings references, expressed
concern that the standard was
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subjective, entity-specific and possibly
arbitrary. The other commenter
expressed a similar concern that the
standard was general and would require
subjective determinations. The
commenter recommended that the FDIC
provide a more straightforward and
objective standard.

The FDIC believes that the revised
standard provides a flexible,
straightforward measure of
creditworthiness that is consistent with
existing policy. The revised definition
achieves the dual goal of reducing
reliance on credit ratings and
encouraging regular, in-depth analysis
of the credit risks associated with
specific types of securities held by
foreign branches of state nonmember
banks under subpart A, or pledged for
the benefit of the FDIC by the insured
U.S. branches of foreign banks under
subpart B. The revised definition of
investment grade is also consistent with
the definition of investment grade that
was adopted by the FDIC, OCC, and
Federal Reserve in the Basel III capital
rules.?® This definition is also consistent
with the non-ratings based
creditworthiness standard applicable to
permissible corporate debt securities
investments of savings associations
adopted by the FDIC in 12 CFR part
36216 and the credit quality standards
regarding permissible investments for
national banks adopted by the OCC
under 12 CFR parts 1, 16, and 160.17 In
addition, it is consistent with the final
rules adopted by the OCC that remove
references to credit ratings from its
regulations pertaining to foreign bank
capital equivalency deposits for federal
branches under 12 CFR 28.15.18
Achieving consistency with other
creditworthiness standards adopted by

15 See 78 FR 62018 (Oct. 11, 2013) (Federal
Reserve and OCC) (final rule); 78 FR 55340 (Sept.
10, 2013) (interim final rule) (FDIC); 79 FR 20754
(April 14, 2014) (final rule) (FDIC). In finalizing the
Basel III capital rules, Federal Reserve and OCC
issued a joint final rule, and the FDIC separately
issued a substantively identical interim final rule,
which was later made final without substantive
changes.

16 See Permissible Investments for Federal and
State Savings Associations: Corporate Debt
Securities, 77 FR 43151 (July 24, 2012).

17 See Alternatives to the Use of External Credit
Ratings in the Regulations of the OCC, 77 FR 35253
(June 13, 2012).

18 The OCC’s regulations previously allowed for
the use of certificates of deposit (“CDs”) or bankers’
acceptances as part of the deposit if the issuer of
the instrument was rated “investment grade” by an
internationally recognized rating organization.
Under the revised regulation, the issuer of the
certificate of deposit or banker’s acceptance must
have “an adequate capacity to meet financial
commitments under the security for the projected
life of the asset or exposure.” See Alternatives to
the Use of External Credit Ratings in the
Regulations of the OCC, 77 FR 35253 (June 13,
2012).

the federal banking agencies advances
section 939A’s directive that agencies
establish, to the extent feasible, uniform
standards of creditworthiness. Based on
these considerations, the FDIC is
adopting as final the revisions in the
proposed rule to the regulatory
definition of investment grade.

Section 347.115 Permissible Activities
for a Foreign Branch of an Insured State
Nonmember Bank

Section 347.115 defines the particular
activities that a foreign branch of an
insured state nonmember bank may
conduct. These activities are subject to
safety and soundness limitations and
are limited by the extent to which the
activities are consistent with banking
practices in the foreign country where
the bank maintains a branch. The final
rule, consistent with the NPR, retains
the language of 12 CFR 347.115(b), but
§347.115(b) is affected by the final rule
insofar as § 347.115(b) uses the adopted
definition of the term investment grade
in 12 CFR 347.102(0). Subject to certain
limitations and restrictions, § 347.115(b)
permits a state nonmember bank’s
foreign branches to underwrite,
distribute and deal, invest in, or trade
investment grade obligations of any
foreign country, its political
subdivisions, and certain of its agencies
and instrumentalities.1® This authority
is generally consistent with the
provisions of the Federal Reserve’s
Regulation K, which governs the
international operations of foreign
branches of member banks.20

The regulatory definition of
investment grade adopted in the final
rule will remove references to credit
ratings consistent with section 939A but
will not affect the general consistency
between the Federal Reserve’s
Regulation K and the FDIC’s Part 347
with regard to permissible activities. For
purposes of the final rule, an issuer
would satisfy this new standard if the
state nonmember bank appropriately
determines that the obligor presents low
default risk and is expected to make
timely payments of principal and
interest. The definition addresses the

19 The definition of “investment grade” for
obligations of governments other than the host
government was adopted in 2005 when the FDIC
amended its international banking regulations, Part
347.70 FR 17550 (April 6, 2005).

20 Under the Regulation K, a foreign branch of a
member bank may underwrite, distribute, buy, sell,
and hold certain government debt obligations only
if such obligations are rated investment grade. See
12 CFR 211.4(a)(2)(i)(C)—(D). The Federal Reserve
adopted the definition of investment grade in its
revisions to Regulation K in 2001. The investment
grade rating requirement for obligations of
governments other than the host government was
considered appropriate because it limited cross-
border transfer risk. 66 FR 54346 (Oct. 26, 2001).

safety and soundness concerns of this
activity of foreign branches—namely the
exposure of the foreign branch and the
DIF to the entity issuing the security—
without reference to a credit rating or an
NRSRO. As noted above, the FDIC
believes that the finalized standard will
encourage state nonmember banks to
conduct regular, in-depth analysis of the
credit risks associated with specific
types of securities held by their foreign
branches.

Part 347—International Banking
Subpart B—Foreign Banks

Section 347.209 Pledge of Assets

12 CFR 347.209 establishes the asset
pledge requirement for insured U.S.
branches of foreign banks. The amount
that each foreign bank must pledge is
determined by the supervisory risk
posed by each U.S. branch and the U.S.
branch’s asset maintenance level.2! The
amount of assets that a U.S. branch of
a foreign bank must pledge varies from
two percent to eight percent of the
branch’s liabilities and is determined by
reference to the risk-based assessment
schedule provided in 12 CFR
347.209(b)(1).22

The current FDIC rules in 12 CFR
347.209(d) require that certain asset
types have credit ratings within the top
rating bands of an NRSRO. Under the
existing rule, commercial paper may be
eligible for pledging purposes if it is
rated P-1 or P-2, or their equivalent, by
an NRSRO.23 Municipal general
obligations are eligible if they have a
credit rating within the top two rating
bands of a NRSRO. Notes issued by
bank and thrift holding companies,
banks, or savings associations must also
be rated within the top two rating bands
of an NRSRO in order to be eligible.
These references to the highest subset of
rating bands within the investment
grade categories established by the
ratings agencies impose a higher credit
standard than investment grade. The
other types of eligible assets in the
existing rules include: Bank CDs with
maturities of not greater than one year;
Treasury bills, interest bearing bonds,
notes, debentures, or other direct
obligations of or fully guaranteed by the
United States or any agency thereof;

2112 CFR 347.209(b). Generally, an insured
branch must maintain a level of assets that exceeds
106 percent of its liabilities. 12 CFR 347.210.

22 The pledged assets must be placed at a
depository approved by the FDIC. Generally, each
insured branch of the foreign bank must meet the
asset pledge requirement separately; however, a
foreign bank with more than one insured branch in
any state may treat all of its insured branches in the
state as one entity for purposes of complying with
this requirement. See 12 CFR 347.209(b)(5).

23P—1 and P-2 are Moody’s top two rating bands
for short-term obligations.
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banker’s acceptances with a maturity
not greater than 180 days; and
obligations of certain international
development banks.24

The final rule removes the references
to credit ratings issued by NRSROs in 12
CFR 347.209(d) and substitutes an
investment grade standard to ensure the
assets have appropriate credit quality.
As proposed in the NPR, the final rule
also permits only highly liquid assets to
be pledged, and submits these
instruments to fair value haircuts. The
revised credit and liquidity standards
and the comments addressing these
standards are discussed below.

Credit and Liquidity Standards

Under this final rule, instruments
falling within the relevant asset
categories are eligible for pledging if
they are investment grade. Consistent
with this final rule’s amendment to
subpart A of Part 347, the final rule adds
the same definition of investment grade
to the definitions section of subpart B,
12 CFR 347.202, to define investment
grade as a security issued by an entity
that has adequate capacity to meet
financial commitments under the
security for the projected life of the
exposure. To meet this standard, the
insured branch of the foreign bank
needs to determine that the risk of
default by the obligor is low, and that
full and timely repayment of principal
and interest is expected. As noted
earlier, this investment grade standard
is consistent with other regulations
amended pursuant to section 939A.

As proposed in the NPR, this final
rule also provides that instruments
falling within the relevant asset
categories are eligible for pledging only
if they are highly liquid. Highly liquid
securities are those that:

e Exhibit low credit and market risk;

e are traded in an active secondary
two-way market that has committed
market makers and independent bona
fide offers to buy and sell so that a price
reasonably related to the last sales price
or current bona fide competitive bid and
offer quotations can be determined
within one day and settled at that price
within a reasonable time period
conforming with trade custom; and

e are a type of asset that investors
historically have purchased in periods
of financial market distress during
which market liquidity has been
impaired.25

24 See 12 CFR 347.209(d)(1), (2), (5), and (6).

25 The definition of a highly liquid asset is
consistent with the definition established in 12 CFR
part 252, subpart O Enhanced Prudential Standards
for Foreign Banking Organizations (The Federal
Reserve’s Regulation YY).

The final rule requires a foreign bank
to demonstrate that the instrument
meets the highly liquid standard.

The FDIC sought comment on
whether the proposed investment grade
and liquidity standards for pledged
assets under subpart B of Part 347 are
reasonable provisions and whether the
removal of references to external credit
ratings should be implemented as
proposed or whether there are
alternatives that would achieve a
creditworthiness standard that is
sufficiently risk sensitive. One
commenter expressed concern that the
proposed investment grade and
liquidity requirements will significantly
increase the operational burden on the
branch. This commenter expressed
concern that the new standards
contained in the definitions of
investment grade and highly liquid are
general and will require subjective
determinations. The commenter also
expressed the opinion that the highly
liquid standard is not required under
Section 939A. The commenter further
noted that the introduction of this new
standard is not necessary to protect the
DIF against losses. This commenter
contended that the types of pledgeable
assets, coupled with the investment
grade requirement, would provide
adequate assurance that pledged assets
are sufficiently low risk and liquid.

The proposed amendments in Subpart
A address the permissible international
banking and investment activities of
state nonmember banks. Subpart A
differs in scope and purpose from
subpart B, which establishes asset
maintenance and pledge requirements
for insured U.S. branches of foreign
banks. The asset pledge requirements
exist to protect the DIF by ensuring
orderly asset liquidations at maximum
values in the event such assets are
liquidated to pay the insured deposits of
the U.S. branch of the foreign bank.

Although requiring foreign banks to
verify that pledged assets satisfy the
proposed standards may require some
initial adjustment of existing processes,
the FDIC believes that it would impose
minimal additional burden. The final
rule adopts standards of investment
grade and highly liquid assets that are
already in use in other banking
regulations. In addition, insured U.S.
branches of foreign banks are currently
expected to conduct due diligence to
meet applicable standards of safety and
soundness in connection with their
investment activities without sole
reliance on NRSRO ratings as a measure
of creditworthiness. Furthermore,
market data should already be
accessible through an insured branch’s
normal data source channels, and

should be used in pre-purchase and
ongoing investment due diligence.
Therefore, the FDIC does not believe
that the final rule will significantly
increase the operational burden on
insured branches of foreign banks.

Existing 12 CFR 347.209(d) includes
creditworthiness standards that exceed
investment grade. That is, with some
pledgeable asset types only the top two
letter ratings (e.g., AAA, AA) within the
investment grade band would be
acceptable. The highly liquid standard
in the final rule is necessary, in part, to
ensure that the elevated quality of the
pledged assets established under the
current standard continues.
Furthermore, complementing the
investment grade requirement with the
highly liquid requirement will ensure
that the pledged assets can be readily
converted to cash with little impact on
their values.

The FDIC believes that adopting the
investment grade and highly liquid
criteria, in conjunction with the fair
value discount, helps ensure that
pledged assets continue to support
orderly asset liquidation at maximum
value in the event such assets need to
be liquidated to pay the insured
deposits of the U.S. branch of the
foreign bank. Based on these
considerations, the FDIC is adopting as
final the revisions in the proposed rule
related to the definition of investment
grade and the highly liquid requirement.

Fair Value Discount

As proposed in the NPR, the final rule
requires that the fair values of the
investment grade and highly liquid
pledged assets be discounted to reflect
the credit risk and market price
volatility of such assets. Under the final
rule, the discounted fair value of the
assets determines the pledged dollar
amount. The FDIC expects that the
valuations of the pledged assets be
updated at least quarterly. Further, the
final rule adopts a standardized haircut
table, consistent with the Basel III
capital rules, to promote simplicity and
ease of reference.26 Under this
approach, the applicable haircut is
determined by reference to the asset’s
risk-weight and remaining maturity.2”
For example, a foreign insured branch
may elect to pledge investment grade
commercial paper with a fair value of

26]n 12 CFR 324.37(c)(3), the FDIC established
requirements for applying standardized haircuts for
market price volatility which are scheduled on
Table 1 to § 324.37—Standard Supervisory Market
Price Volatility Haircuts (Table 1). A portion of
Table 1 concerning haircuts for non-sovereign
issuers serves as the basis for the reference table
included in the proposed rule.

27 See 12 CFR 324.32 for general risk weights.
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$100,000 and remaining maturity of less
than one year. These instruments are
risk-weighted at 100 percent under the
Basel III capital rules. Under the
reference table, the corresponding
haircut is 4 percent; therefore, the
amount of the $100,000 asset that
counts towards the satisfaction of the
asset pledge requirement is arrived at by
multiplying $100,000 by 0.96 (1 —0.04),
which equals $96,000. Consistent with
the haircut requirements in the risk-
based capital rules, pledged assets that
receive a zero percent risk weight do not
receive a fair value haircut.28

The FDIC solicited comment on
whether pledged assets should be
discounted as proposed, or whether the
full fair value of assets pledged under
the existing risk-based assessment
schedule already provide sufficient
protection to the DIF. In addition, the
FDIC sought comment on whether
another method of discounting would
advance the objective of ensuring that
pledged assets be as free from risk and
as liquid as possible. One commenter
indicated that the fair value discount is
burdensome and suggested that the full
fair value be permitted to be pledged,
contending that the benefit to the DIF of
the discount requirement would likely
be minimal. The commenter further
cited operational burden concerns with
implementing the quarterly valuation
calculation. The commenter also
contended that, based on its tentative
calculations, the fair value discount
requirement would require it to pledge
a considerable amount of additional
eligible assets, resulting in increased
costs.

The FDIC believes the fair value
haircut provides an appropriate
methodology for discounting fair values
which is consistent with the haircuts
applied to financial collateral pledged to
certain transactions under the Basel III
capital rules as adopted by the FDIC.29
Further, the FDIC believes the
expectation of quarterly updates to
valuation of the pledged assets is
reasonable given that quarterly
valuations are currently required in the
pledge agreement between each of the

28 Assets with zero percent risk weight include
cash; Treasury bills, interest bearing bonds, notes,
debentures, or other direct obligations of or
obligations fully guaranteed as to principal and
interest by the United States or any agency thereof;
and obligations of the African Development Bank,
Asian Development Bank, Inter-American
Development Bank, and the International Bank for
Reconstruction and Development.

29 FDIC-supervised institutions may use the risk-
mitigating effects of financial collateral, subject to
a market price volatility haircut, in determining the
exposure amount of such transactions for risk-
weighting purposes. See 79 FR 20760 (April 14,
2014).

foreign banks and the FDIC. Moreover,
the FDIC believes that applying the fair
value discount results in minimal
burden because the calculation of the
applicable fair value discount is based
on the risk weight of the applicable
asset under the Basel III capital rules,
which is an analysis that should already
be undertaken by these institutions.
Lastly, the FDIC recognized in the NPR
that the haircut provision could impact
foreign banks that pledge bank notes or
CDs because they may need to pledge
additional collateral under the proposed
rule compared with the pledge
requirements under the existing rule.
However, the FDIC expects any
additional collateral required as a result
of the haircut provision to be minimal.

Based on these and other
considerations, the FDIC is adopting as
final the discount methodology in the
proposed rule.

Assets That May Be Pledged

As proposed in the NPR, the final rule
also amends 12 CFR 347.209(d) by
adding cash as a new asset type that
foreign banks may pledge under subpart
B, and by creating a separate asset
category expressly for debt securities
issued by government sponsored
enterprises (GSEs). Cash and securities
issued by GSEs are included in the
definition of highly liquid assets in the
Federal Reserve’s regulation prescribing
enhanced prudential standards for
foreign banking organizations.3° The
FDIC also understands that some
insured branches of foreign banks
currently pledge GSE debt securities
under 12 CFR 347.209(d)(2) because
they qualify as obligations of a U.S.
government instrumentality. The Basel
III capital rules recognize that the risk
characteristics of GSE securities differ
from those guaranteed by the U.S.
government. The capital rules bear this
out by assigning the former a twenty
percent risk weight and the latter a zero
percent risk weight.31 Therefore, the
final rule eliminates the reference to
obligations of U.S. instrumentalities in
12 CFR 347.209(d)(2), and creates a
separate category expressly for GSE
securities. Creating a separate category
for GSE securities is necessary because
such securities are subject to a haircut
under the final rule to account for their
twenty percent risk weight under the
Basel III capital rules, whereas securities
guaranteed by the U.S. government are
not subject to a haircut given their zero
percent risk weight.

Pursuant to subpart B, all assets
pledged, including cash, are required to

3012 CFR part 252 subpart O.
3112 CFR 324.32(a) and (c).

be subject to the terms of a pledge
agreement executed by the pledging
foreign bank and the depository.32
Subpart B requires that the pledge
agreement’s terms include a
requirement that pledged assets be
placed with a depository for
safekeeping.33 Subpart B also requires
that the pledged assets be designated as
assets subject to the pledge agreement.34
In addition, the assets must be held
separately from the assets of the foreign
bank or depository, and must at all
times be segregated on the records of the
depository and clearly identified as
assets subject to the pledge agreement.35
Subpart B requires that a foreign bank
obtain the FDIC’s prior written approval
of the depository selected.36

The FDIC solicited comment on
whether the types of assets that may be
pledged should be expanded to include
cash as proposed. One commenter
expressed support for the addition of
cash as a new eligible asset type. The
commenter also sought clarification as
to whether an insured branch would be
permitted to receive interest on any
such pledged cash. While subpart B
generally authorizes insured branches to
retain interest earned on pledged
assets,3” the operation of subpart B’s
segregation and safekeeping
requirements as applied to pledged cash
would preclude the payment of interest
on such cash. Most importantly, in
order for pledged cash to be deemed
held for safekeeping and segregated in
accordance with subpart B’s
requirements, such cash must be held
separate from the general funds of the
bank and may not be commingled with
any cash or other property of the
depository. Accordingly, such cash may
not be loaned, invested, used in
operations, or used for any other
purpose by the depository. Because,
generally, interest is paid for the use of
cash, if the depository complies with
the safekeeping and segregation
requirement, it cannot use the cash and,
thus, there would be no basis for the
payment of interest. In the event that the
FDIC is appointed receiver of the
depository, cash pledged and held for
the purposes of, and in accordance with,
the requirements of subpart B, would

3212 CFR 347.209(e)(5)(i). FDIC staff is reviewing
executed pledge agreements in order to determine
what revisions, if any, will be necessary in light of
the final rule’s revisions to Part 347.

3312 CFR 347.209(c).

3412 CFR 347.209(e)(5)(ii).

35]d.

3612 CFR 347.209(c)

3712 CFR 347.209(e)(10). A foreign bank may
retain interest earned on pledged assets unless the
FDIC by written notice prohibits such retention.
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not be treated as property of the
depository receivership.

The FDIC views the amendments to
the pledgeable asset criteria as
consistent with other rulemakings, and
as resulting in minimal impact on the
insured U.S. branches of foreign banks.

Based on these, and other,
considerations, the final rule adopts the
pledgeable asset categories as proposed
in the NPR. Accordingly, a foreign bank
may pledge the assets listed below,
provided that such assets are
denominated in United States dollars,
and satisfy both the investment grade
and highly liquid standards. Further,
such assets must be discounted at the
rates set forth in the haircut table.

The revised pledgeable asset
categories are as follows:

(1) Cash;

(2) Treasury bills, interest bearing
bonds, notes, debentures, or other direct
obligations of or obligations fully
guaranteed as to principal and interest
by the United States or any agency
thereof;

(3) Obligations of U.S. GSEs;

(4) Negotiable CDs that are payable in
the United States and that are issued by
any state bank, national bank, state or
federal savings association, or branch or
agency of a foreign bank which has
executed a valid waiver of offset
agreement or similar debt instruments
that are payable in the United States;
provided, that the maturity of any
certificate or issuance is not greater than
one year; and provided further, that the
issuing branch or agency of a foreign
bank is not an affiliate of the pledging
bank or from the same country as the
pledging bank’s domicile;

(5) Obligations of the African
Development Bank, Asian Development
Bank, Inter-American Development
Bank, and the International Bank for
Reconstruction and Development;

(6) Commercial paper;

(7) Notes issued by bank and savings
and loan holding companies, banks, or
savings associations organized under
the laws of the United States or any
state thereof or notes issued by branches
or agencies of foreign banks, provided
that the notes are payable in the United
States, and provided further, that the
issuing branch or agency of a foreign
bank is not an affiliate of the pledging
bank or from the same country as the
pledging bank’s domicile;

(8) Banker’s acceptances that are
payable in the United States and that are
issued by any state bank, national bank,
state or federal savings association, or
branch or agency of a foreign bank;
provided, that the maturity of any
acceptance is not greater than 180 days;
and provided further, that the branch or

agency issuing the acceptance is not an
affiliate of the pledging bank or from the
same country as the pledging bank’s
domicile;

(9) General obligations of any state of
the United States, or any county or
municipality of any state of the United
States, or any agency, instrumentality,
or political subdivision of the foregoing
or any obligation guaranteed by a state
of the United States or any county or
municipality of any state of the United
States; and

(10) Any other asset determined by
the FDIC to be acceptable.38

Cash, treasury bills or other direct
obligations of or fully guaranteed by the
United States or any agency thereof, and
the obligations of the stated
international development banks will
categorically satisfy the investment
grade and highly liquid standards
discussed above.39 Therefore, foreign
banks that pledge these assets will not
be required to perform individual
analyses to verify that the assets meet
the investment grade and highly liquid
standards. Pledgeable assets that receive
a zero percent risk weight will generally
not require a fair value haircut.

Foreign banks pledging assets that do
not categorically satisfy the investment
grade and highly liquid standards will
need to demonstrate that the assets
being pledged meet the investment
grade and highly liquid standards.
Foreign banks can find the appropriate
haircut by identifying the risk weight
associated with the asset in the capital
rules.

Other Technical Revisions

As proposed in the NPR, the final rule
adds a definition of agency to the
definitions section of subpart B, 12 CFR
347.202, which already contains a
definition of branch under the existing
regulation, in order to clarify that
negotiable CDs, banker’s acceptances,
and notes issued by a branch or agency
of a foreign bank located only in the
United States are eligible for pledging.
The definition was not previously in
subpart B. The term agency is used in
12 CFR 347.209(d)(1), (d)(4), and (d)(7)
to describe the types of bank CDs,
banker’s acceptances, and notes issued
by a branch or agency of a foreign bank

38 The FDIC also reserves the right to require the
substitution of pledged assets with other assets
deemed more acceptable to the FDIC, as currently
provided in 12 CFR 347.209(d).

39 A direct debt obligation issued by a U.S.
government-sponsored enterprise or an asset-
backed security guaranteed by a U.S. GSE will
categorically satisfy the investment grade standard
only if the GSE is operating with capital support or
another form of direct financial assistance from the
U.S. government. All GSEs will categorically satisfy
the liquidity standard.

that are eligible for pledging by a U.S.
branch of a foreign bank. The final rule
incorporates the definition of agency
found in section 1(b)(1) of the IBA,
which defines agency to mean “any
office or any place of business of a
foreign bank located in any State of the
United States at which credit balances
are maintained incidental to or arising
out of the exercise of banking powers,
checks are paid, or money is lent but at
which deposits may not be accepted
from citizens or residents of the United
States.” 40 This definition makes clear
that only negotiable CDs, banker’s
acceptances, or notes issued by an
agency of a foreign bank located in the
United States are eligible pledged assets.
The FDIC does not allow for the
pledging of these instruments unless
they are issued by an agency of a foreign
bank located in the United States. It is
also consistent with the definition of
branch in subpart B, which means any
office or place of business of a foreign
bank located in any state of the United
States.4! The final rule also amends 12
CFR 347.209(d)(7) by removing the
reference to United States in the
description of branches or agencies of
foreign banks because those terms as
defined in existing subpart B necessarily
mean an office or place of business of
a foreign bank located in the United
States. Furthermore, as proposed, the
final rule amends 12 CFR 347.209(d)(7)
to clarify that, consistent with
requirements associated with pledging
CDs and banker’s acceptances in
paragraphs (d)(1) and (d)(4), a pledging
U.S. branch of a foreign bank may not
pledge a note issued by a branch or
agency of a foreign bank that has the
same country of domicile as the
pledging bank. This requirement avoids
potential same-country risks
represented by the branches and
agencies as direct extensions of foreign
banks.

One commenter expressed concern
with the proposal to amend 12 CFR
347.209(d)(7) to clarify that a pledging
U.S. branch of a foreign bank may not
pledge a note issued by a branch or
agency of a foreign bank that has the
same country of domicile as the
pledging bank. In particular, the
commenter contended that in some
instances the same-country risk would
be very low in certain jurisdictions and
recommended the implementation of an
objective standard when evaluating
same-country risks given that the risk

4012 U.S.C. 3101(1). The proposed definition is
also consistent with the definition of agency in the
Federal Reserve’s and OCC'’s international banking
regulations. See 12 CFR 211.21(b) (Federal Reserve)
and 12 CFR 28.11(g) (OCC).

4112 CFR 347.202(b).
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profiles of different countries can vary
significantly. The FDIC believes the
requirement as proposed is an important
safeguard against potential same-
country risks represented by issuing
branches and agencies as direct
extensions of foreign banks. The
requirement as proposed is also
consistent with the existing
requirements for pledging CDs and
banker’s acceptances under 12 CFR
347.209(d)(1) and (d)(4). The FDIC is
adopting the proposed requirement
related to this and all other proposed
technical revisions as final.

As proposed in the NPR, the final rule
amends the list of eligible collateral to
eliminate the obsolete exception for
non-negotiable CDs that were pledged as
collateral to the FDIC on March 18,
2005, until maturity according to the
original terms of the existing deposit
agreement. The maturity date for any
non-negotiable CD that was
grandfathered under this provision has
passed. Consequently, the provision by
its terms is obsolete and no longer
serves a useful purpose.

V. Expected Effects

a. Subpart A

The applicability of the revision to
subpart A of Part 347 in the final rule
is limited to state nonmember banks
that operate branches in foreign
countries. As of June 30, 2017, there
were seven state nonmember banks
operating 13 foreign branches in six
countries. All but one of the state
nonmember banks with foreign
branches are large, multi-billion dollar
financial institutions with
commensurate systems and capabilities.
The revision to subpart A will therefore
apply to a small number of mostly larger
state nonmember banks with more
sophisticated operations, and the effect
of the revision to the definition of
investment grade is expected to impose
negligible additional burden relative to
the size and capabilities of these banks.
The FDIC also notes that prior to the
enactment of the Dodd-Frank Act and
implementation of section 939A, state
nonmember banks were expected to
have a credit risk management
framework for securities and
investments that included robust pre-
purchase analysis and ongoing
monitoring by the banking organization.
The revision to the definition of
investment grade in Part 347 will
encourage regular, in-depth analysis by
the banking organization of credit risks
of securities, which is a prudent
practice already expected of banks. This
will likely result in little or no
additional costs associated with credit

risk analysis over those currently
expended. However, potential credit
losses will likely decline as covered
institutions are more diligent in
assessing their credit risk exposure,
which would provide a benefit.

b. Subpart B

The revisions to subpart B of Part 347
in the final rule will apply only to the
insured U.S. branches of foreign banks.
As of June 30, 2017, there were ten
insured branches of foreign banks. The
FDIC expects the revisions to subpart B
to have the effect of ensuring that
collateral pledged by these institutions
is very low risk and as liquid as possible
in order to provide protection to the
DIF. For purposes of carrying out the
section 939A review related to subpart
B, the FDIC surveyed the insured U.S.
branches of foreign banks to examine
the composition of assets pledged. At
the time of the review, treasury bills,
bank notes, and CDs were the primary
instruments pledged. Consequently, the
haircut provision could impact foreign
banks that choose to continue pledging
a predominance of bank notes or CDs,
as this may require pledging some
measure of additional collateral under
the proposed rule compared with the
pledge requirements under the existing
rule. Additionally, the final rule may
alter to some extent the nature of the
recordkeeping and reporting
requirements associated with subpart B.
Information developed through prudent
investment practices will need to
evidence satisfaction of the new
standards. That information will be
retained for supervisory review, but
additional time should be negligible.
Therefore, the FDIC views the proposed
amendments to the pledgeable asset
criteria as resulting in minimal impact
on the insured U.S. branches of foreign

banks.

VI. Alternatives Considered

Section 939A requires that agencies
adopt standards of creditworthiness
that, to the extent feasible, are uniform.
The adoption of an alternative
definition of investment grade would be
inconsistent with section 939A’s
directive to adopt uniform standards.

In addition to adopting the definition
of investment grade, the final rule,
consistent with the proposed rule,
amends subpart B of Part 347 to impose
liquidity and discounting requirements
for assets pledged by insured branches
of foreign banks operating in the United
States. Alternatives to the proposed
definition of highly liquid would
contradict the definition of highly liquid
assets as adopted in other Dodd-Frank
Act rulemakings, thereby creating

different treatment of the same
securities. Similarly, the calculation of
fair value discounts for pledged assets is
based on the risk weights assigned to
such assets in the capital rules. The
FDIC did not receive any comments
with specific recommendations for
alternatives.

VII. Effective Date

The Administrative Procedure Act
(APA) generally requires that a final rule
be published in the Federal Register no
less than 30 days before its effective
date.%2 Section 302 of Riegle
Community Development and
Regulatory Improvement Act
(RCDRIA) 43 generally requires that
regulations prescribed by Federal
banking agencies which impose
additional reporting, disclosures or
other new requirements on insured
depository institutions take effect on the
first day of a calendar quarter which
begins on or after the date on which the
regulations are published in final form
unless an agency finds good cause that
the regulations should become effective
sooner. The effective date of the Rule is
April 1, 2018, which is the first day of
the calendar quarter which begins on or
after the date on which the regulations
are published in final form, as required
by RCDRIA. 12 CFR 347.209(b) requires
that a foreign bank with an insured
branch pledge assets equal to the
appropriate percentage of the insured
branch’s average liabilities for the last
30 days of the most recent calendar
quarter. The FDIC expects foreign banks
with insured branches to comply with
Part 347 Subpart B’s asset pledge
requirements, as amended by the final
rule, beginning in the calendar quarter
commencing on April 1, 2018. This
provides foreign banks and their insured
branches with adequate time to
transition to Subpart B’s amended asset
pledge requirements.

VIII. Regulatory Analyses

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA) 44 the FDIC may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number. The collection
of information associated with subpart
A is entitled Foreign Banking and
Investment by Insured State
Nonmember Banks (OMB No. 3064—
0125). This information collection

425 U.S.C. 553(d).
4312 U.S.C. 4802.
4444 U.S.C. 3501 et seq.
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consists of applications related to
establishing and closing a foreign
branch; applications related to acquiring
stock of a foreign organization; and
records and reports which a nonmember
bank must maintain once it has
established a foreign branch or foreign
organization. As described above, the
final rule’s revision to subpart A
consists of a change to the definition of
investment grade and imposes no
additional recordkeeping or reporting
burden on insured state nonmember
banks. Therefore, the FDIC expects that
the PRA burden estimates of this
collection will not be affected by this
final rule. Accordingly, the FDIC will
not be submitting any information
collection request to OMB relating to the
information collection associated with
subpart A (OMB 3064-0125).

The collection of information
associated with subpart B is entitled
Foreign Banks (OMB No. 3064-0114).
This information collection consists of,
among other things, internal
recordkeeping by insured branches of

foreign banks, and reporting
requirements related to an insured
branch’s pledge of assets to the FDIC.
Under the final rule, all assets pledged
to the FDIC under subpart B must be
investment grade, highly liquid, and
subject to a fair value discount. Several
types of assets pledged by banks under
subpart B would be categorically
investment grade and highly liquid, and
subject to a zero percent discount under
the final rule. Insured branches of
foreign banks will be able to continue to
pledge these assets without any
adjustment to their reporting and
recordkeeping requirements. To the
extent that an insured branch of a
foreign bank pledges an asset that would
not be categorically investment grade,
highly liquid, or that would not receive
a zero percent discount, the FDIC
expects minimal additional burden to
accompany such a pledge of assets.
Recordkeeping associated with the
diligence that will be required for
determining that an asset is highly
liquid and investment grade is already

expected of these institutions as part of
their pre-purchase and ongoing
investment due diligence. Similarly, the
calculation of the applicable fair value
discount is based on the risk weight of
the applicable asset under the Basel III
capital rules, which is an analysis that
should already be undertaken by these
institutions. Therefore, the FDIC expects
that any resulting changes in burden
will be so minimal that they will not
alter the existing PRA burden estimates
of this collection. Notwithstanding the
fact that the FDIC does not expect a
change in burden, the final rule may
alter to some extent the nature of the
recordkeeping requirements associated
with subpart B. Accordingly, the FDIC
will be submitting an information
collection request to OMB relating to the
information collection associated with
subpart B (OMB 3064—0114). The
existing burden estimates for the
information collection associated with
subpart B are as follows:

Total
. " Respondents Hours per
Title Times/year per year response bhuggssn

MOVING @ DIranCh ........couiiiiiiiiie e 1 1 8 8

Consent to operate 1 1 8 8

Conduct activities ... 1 1 8 8

[RT=Tote] o | (=T =T o] | T PSPPSRI 1 10 120 1,200
Pledge of assets:

(o (o1 g T=T o =PRI 4 10 0.25 10

FEPOIMS e 4 10 2 80

Lo = I = 10T o =Y o P PP PP BT PPUPON 1,314

The FDIC has a continuing interest in
the public’s opinions of our existing
information collections. At any time,
comments are invited on:

e Whether the collections of
information are necessary for the proper
performance of the Agencies’ functions,
including whether the information has
practical utility;

e The accuracy of the estimates of the
burden of the information collections,
including the validity of the
methodology and assumptions used;

e Ways to enhance the quality, utility,
and clarity of the information to be
collected;

e Ways to minimize the burden of the
information collections on respondents,
including through the use of automated
collection techniques or other forms of
information technology; and

e Estimates of capital or startup costs
and costs of operation, maintenance,
and purchase of services to provide
information.

All comments will become a matter of
public record. A copy of the comments

may also be submitted to the OMB desk
officer for the FDIC by mail to U.S.
Office of Management and Budget, 725
17th Street NW, #10235, Washington,
DC 20503, by facsimile to 202—-395—
5806, or by email to oira_submission@
omb.eop.gov, Attention, Federal
Banking Agency Desk Officer.

Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act (RFA)
generally requires that, in connection
with a notice of final rulemaking, an
agency prepare a Final Regulatory
Flexibility Act analysis describing the
impact of the rule on small entities
(defined in regulations promulgated by
the Small Business Administration to
include banking organizations with total
assets of less than or equal to $550
million). A Final Regulatory Flexibility
Act analysis, however, is not required if
the agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities,
and publishes its certification and a
short explanatory statement in the

Federal Register together with the final
rule. For the reasons provided below,
the FDIC certifies that the final rule will
not have a significant economic impact
on a substantial number of small
entities.

The final rule makes revisions to the
existing rules in subpart A of Part 347
consistent with section 939A of the
Dodd-Frank Act.45 The rules in subpart
A of Part 347 address issues related to
the international activities and
investments of insured state nonmember
banks. In general, they implement the
FDIC’s statutory authority under section
18(d)(2) of the FDI Act regarding
branches of insured state nonmember
banks in foreign countries, and section
18(1) of the FDI Act regarding insured
state nonmember bank investments in
foreign entities. As of June 30, 2017,
there were seven state nonmember
banks with 13 foreign branches.

45 Subpart J of part 303 contains the procedural
rules that implement Part 347. No revisions are
proposed to these rules.
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Available information indicates that
state nonmember banks with foreign
investments or foreign branches are not
small entities.

The final rule also amends subpart B
of Part 347 as applied to insured U.S.
branches of foreign banks. As of
September 30, 2016, there were ten
insured branches of foreign banks, only
one of which qualifies as a small entity.
Therefore, the revisions to subpart B of
Part 347 will not have a significant
impact on a substantial number of small
entities.

Small Business Regulatory Enforcement
Fairness Act

The OMB has determined that the
final rule is not a major rule within the
meaning of the relevant sections of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA).46 As
required by SBREFA, the FDIC will
submit the final rule and other
appropriate reports to Congress and the
Government Accountability Office for
review.

The Omnibus Consolidated and
Emergency Supplemental
Appropriations Act, 1999: Assessment
of Federal Regulations and Policies on
Families

The FDIC has determined that this
final rule will not affect family well-
being within the meaning of section 654
of the Omnibus Consolidated and
Emergency Supplemental
Appropriations Act, 1999.47

Plain Language

Section 722 of the Gramm-Leach-
Bliley Act requires the FDIC to use plain
language in all proposed and final rules
published after January 1, 2000. The
FDIC sought to present the final rule in
a simple and straightforward manner.
The FDIC did not receive any comment
on its use of plain language.

List of Subjects in 12 CFR Part 347

Bank deposit insurance, Banks,
Banking, Foreign banking, Investments,
Insured foreign branches, Reporting and
recordkeeping requirements, United
States investments abroad.

Authority and Issuance

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation amends part 347 of chapter
IIT of Title 12, Code of Federal
Regulations as follows:

465 U.S.C. 801, et seq.
47 Public Law 105-277, 112 Stat. 2681 (1998).

PART 347—INTERNATIONAL
BANKING

m 1. The authority citation for part 347
is revised to read as follows:

Authority: 12 U.S.C. 1813, 1815, 1817,
1819, 1820, 1828, 3103, 3104, 3105, 3108,
3109; Pub L. No. 111-203, section 939A, 124
Stat. 1376, 1887 (July 21, 2010) (codified 15
U.S.C. 780-7 note).

m 2.In § 347.102, paragraph (o) is
revised to read as follows:

§347.102 Definitions.
* * * * *

(o) Investment grade means a security
issued by an entity that has adequate
capacity to meet financial commitments
for the projected life of the exposure.
Such an entity has adequate capacity to
meet financial commitments if the risk
of its default is low and the full and
timely repayment of principal and
interest is expected.

* * * * *

m 3.In § 347.202, paragraphs (p) through
(y) are redesignated as paragraphs (s)
through (bb); paragraphs (k) through (o)
are redesignated as paragraphs (m)
through (q); paragraphs (b) through (j)
are redesignated as paragraphs (c)
through (k); and new paragraphs (b), (1),
and (r) are added to read as follows:

§347.202 Definitions.
* * * * *

(b) Agency means any office or any
place of business of a foreign bank
located in any State of the United States
at which credit balances are maintained
incidental to or arising out of the
exercise of banking powers, checks are
paid, or money is lent but at which
deposits may not be accepted from
citizens or residents of the United
States.

* * * * *

(1) Highly liquid means, with respect
to a security, that the security has low
credit and market risk; is traded in an
active secondary two-way market that
has committed market makers and
independent bona fide offers to buy and
sell so that a price reasonably related to
the last sales price or current bona fide
competitive bid and offer quotations can
be determined within one day and
settled at that price within a reasonable
time period conforming with trade
custom; is a type of asset that investors
historically have purchased in periods
of financial market distress during
which market liquidity has been
impaired.

* * * * *

(r) Investment grade means a security
issued by an entity that has adequate
capacity to meet financial commitments

for the projected life of the exposure.
Such an entity has adequate capacity to
meet financial commitments if the risk
of its default is low and the full and
timely repayment of principal and
interest is expected.

* * * * *

m 4.In § 347.209, paragraph (d) is
revised and Table 1 is added to the end
of the section to read as follows:

§347.209 Pledge of assets.

(d) Assets that may be pledged. (1)
This paragraph sets forth the kinds of
assets that may be pledged to satisfy the
requirements of this section. A foreign
bank shall be deemed to have pledged
any such assets for the benefit of the
FDIC or its designee at such time as any
such asset is placed with the depository.
The FDIC reserves the right to require
the substitution of pledged assets with
other assets deemed acceptable to the
FDIC.

(2) A foreign bank may pledge the
kinds of assets set forth in this
paragraph (d)(2), provided that: Such
assets are denominated in United States
dollars; such assets are investment
grade, as that term is defined in
§347.202(r); and such assets are highly
liquid, as that term is defined in
§347.202(1). Furthermore, for the
purposes of calculating the amount of
assets required to be pledged under
paragraph (b) of this section, the assets
that are eligible for pledging under this
paragraph (d)(2) must be discounted at
the rates set forth in Table 1 to
§347.209.

(i) Cash;

(ii) Treasury bills, interest bearing
bonds, notes, debentures, or other direct
obligations of or obligations fully
guaranteed as to principal and interest
by the United States or any agency
thereof;

(iii) Obligations of United States
government-sponsored enterprises;

(iv) Negotiable certificates of deposit
that are payable in the United States and
that are issued by any state bank,
national bank, state or federal savings
association, or branch of a foreign bank
which has executed a valid waiver of
offset agreement or similar debt
instruments that are payable in the
United States and that are issued by any
agency of a foreign bank which has
executed a valid waiver of offset
agreement; provided, that the maturity
of any certificate or issuance is not
greater than one year; and provided
further, that the issuing branch or
agency of a foreign bank is not an
affiliate of the pledging bank or from the
same country as the pledging bank’s
domicile;
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(v) Obligations of the African
Development Bank, Asian Development
Bank, Inter-American Development
Bank, and the International Bank for
Reconstruction and Development;

(vi) Commercial paper;

(vii) Notes issued by bank and savings
and loan holding companies, banks, or
savings associations organized under
the laws of the United States or any
state thereof or notes issued by branches
or agencies of foreign banks, provided
that the notes are payable in the United
States, and provided further, that the

issuing branch or agency of a foreign
bank is not an affiliate of the pledging
bank or from the same country as the
pledging bank’s domicile;

(viii) Banker’s acceptances that are
payable in the United States and that are
issued by any state bank, national bank,
state or federal savings association, or
branch or agency of a foreign bank;
provided, that the maturity of any
acceptance is not greater than 180 days;
and provided further, that the branch or
agency issuing the acceptance is not an
affiliate of the pledging bank or from the

same country as the pledging bank’s
domicile;

(ix) General obligations of any state of
the United States, or any county or
municipality of any state of the United
States, or any agency, instrumentality,
or political subdivision of the foregoing
or any obligation guaranteed by a state
of the United States or any county or
municipality of any state of the United
States;

(x) Any other asset determined by the
FDIC to be acceptable.

* * * * *

TABLE 1 TO § 347.209—SUPERVISORY HAIRCUTS FOR ASSETS PLEDGED UNDER § 347.209(d)

Remaining maturity

Haircut % assigned based on maturity and risk weight

Risk weight (%) by issuer as specified in part 324.32

0% 20% 50% 100%
B (o T B =Y T RO P PSP 0 1.0 2.0 4.0
>1 Year DUt S5 YEBAIS .....ooiiiiiie ettt ettt enee e 0 4.0 6.0 8.0
S5 YBAIS ..o 0 8.0 12.0 16.0

Dated at Washington, DC, on February 14,
2018.

By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.
[FR Doc. 2018-04255 Filed 3—2—18; 8:45 am]
BILLING CODE 6714-01-P

FEDERAL FINANCIAL INSTITUTIONS
EXAMINATION COUNCIL

12 CFR Chapter XI

[Docket No. AS18-02]

Appraisal Subcommittee; Revised ASC
Policy Statements

AGENCY: Appraisal Subcommittee of the
Federal Financial Institutions
Examination Council.

ACTION: Adoption of revised ASC Policy
Statements.

SUMMARY: The Appraisal Subcommittee
(ASC) of the Federal Financial
Institutions Examination Council is
adopting revised ASC Policy
Statements. The ASC Policy Statements
provide guidance to ensure State
appraiser certifying and licensing
agencies comply with Title XI of the
Financial Institutions Reform, Recovery,
and Enforcement Act of 1989, as
amended, and the rules promulgated
thereunder. The revised ASC Policy
Statements supersede the current ASC
Policy Statements.

DATES: The revised ASC Policy
Statements adopted February 14, 2018,
are applicable March 5, 2018.

FOR FURTHER INFORMATION CONTACT:
James R. Park, Executive Director, at
(202) 595-7575, or Alice M. Ritter,
General Counsel, at (202) 595-7577,
Appraisal Subcommittee, 1401 H Street
NW, Suite 760, Washington, DC 20005.

SUPPLEMENTARY INFORMATION:
I. Background

Title XI of the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989, as amended (Title XI),
established the ASC.1 The purpose of
Title XI is to provide protection of
Federal financial and public policy
interests by upholding Title XI
requirements for appraisals performed
for federally related transactions.2
Pursuant to Title XI, one of the ASC’s
core functions is to monitor the
requirements established by the States3

1The ASC Board is comprised of seven members.
Five members are designated by the heads of the
FFIEC agencies (Board of Governors of the Federal
Reserve System [Board], Bureau of Consumer
Financial Protection [CFPB], Federal Deposit
Insurance Corporation [FDIC], Office of the
Comptroller of the Currency [OCC], and National
Credit Union Administration [NCUA]). The other
two members are designated by the heads of the
Department of Housing and Urban Development
(HUD) and the Federal Housing Finance Agency
(FHFA).

2Refers to any real estate related financial
transaction which: (a) A federal financial
institutions regulatory agency engages in, contracts
for, or regulates; and (b) requires the services of an
appraiser. (Title XI §1121 (4), 12 U.S.C. 3350.)

3The 50 States, the District of Columbia, and four
Territories, which are the Commonwealth of Puerto

for certification and licensing of
appraisers qualified to perform
appraisals in connection with federally
related transactions. This is
accomplished through periodic ASC
Compliance Reviews of each State
appraiser regulatory program (Appraiser
Program) to determine compliance or
lack thereof with Title XI, and to assess
implementation of minimum
requirements for credentialing of
appraisers as adopted by the Appraiser
Qualifications Board (The Real Property
Appraiser Qualification Criteria or AQB
Criteria). The revised ASC Policy
Statements provide guidance to the
States regarding how Appraiser
Programs will be evaluated during ASC
Compliance Reviews.

Title XI as amended by the Dodd-
Frank Wall Street Reform and Consumer
Protection Act of 2010 (Dodd-Frank
Act)* expanded the ASC’s core
functions to include monitoring of the
requirements established by States that
elect to register and supervise the
operations and activities of appraisal
management companies > (AMCs).
States electing to register and supervise
AMCs must implement minimum
requirements in accordance with the
AMC Rule.® As a result, States with an

Rico, Commonwealth of the Northern Mariana
Islands, Guam, and United States Virgin Islands.

4 Public Law 111-203, 124 Stat. 1376.

5Title XI § 1103 (a)(1)(B), 12 U.S.C. 3332.

6 The Dodd-Frank Act added section 1124 to Title
X1, Appraisal Management Company Minimum
Requirements, which required the OCC, Board,
FDIC, NCUA, CFPB, and FHFA to establish, by rule,
minimum requirements for the registration and
supervision of AMCs by States that elect to register
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AMC regulatory program (AMC
Program) will be evaluated during the
ASC’s Compliance Review to determine
compliance or lack thereof with Title XI,
and to assess implementation of the
minimum requirements for State
registration and supervision of AMCs as
established by the AMC Rule. The
amendments to Title XI by the Dodd-
Frank Act also allow States with an
AMC Program to add information about
AMG:s in their State to the National
Registry of AMCs (AMC Registry). The
revised ASC Policy Statements include
guidance to the States regarding how
AMC Programs will be evaluated during
ASC Compliance Reviews.

The ASC published Proposed Revised
Policy Statements on January 10, 2017.
The comment period was scheduled to
close on April 10, 2017. The ASC
suspended the comment period in
response to the White House Chief of
Staff Memorandum titled Regulatory
Freeze Pending Review, signed on
January 20, 2017, pending review by the
Office of Management and Budget
(OMB). The ASC re-published Proposed
Revised Policy Statements on
September 20, 2017, with a 60-day
comment period.” With certain changes
to the proposal, the revised ASC Policy
Statements were adopted by the ASC at
its February 14, 2018 Meeting
substantially as proposed.

II. Revised ASC Policy Statements

The revised ASC Policy Statements 8
are being issued by the ASC in three
parts to provide States with the
necessary information to maintain their
Appraiser Programs and AMC Programs
in compliance with Title XI and the
rules promulgated thereunder:

> Part A, Appraiser Program—Policy
Statements 1 through 7 correspond with
the categories that are: (a) Evaluated
during the Appraiser Program
Compliance Review; and (b) included in
the ASC’s Compliance Review Report of
the Appraiser Program.

> Part B, AMC Program—Policy
Statements 8 through 10 correspond
with the categories that are: (a)
Evaluated during the AMC Program
Compliance Review; and (b) included in
the ASC’s Compliance Review Report of
the AMC Program. Policy Statement 11

and supervise AMCs pursuant to Title XI and the
rules promulgated thereunder. (Title XI § 1124 (a),
12 U.S.C. 3353(a)). Those rules were finalized and
published on June 9, 2015, at 80 FR 32658 with an
effective date of August 10, 2015. (12 CFR 34.210-
34.216; 12 CFR 225.190-225.196; 12 CFR 323.8—
323.14; 12 CFR 1222.20-1222.26).

782 FR 43966 (Sept. 20, 2017).

8 These Policy Statements, adopted February 14,
2018, supersede all previous Policy Statements
adopted by the ASC.

addresses the statutory implementation
period.

> Part C, Interim Sanctions — Policy
Statement 12 sets forth required
procedures in the event that interim
sanctions are imposed against a State by
the ASC for non-compliance in either
the Appraiser Program or the AMC
Program.

The revised ASC Policy Statements
include two appendices:

1. Appendix A provides an overview
of the Compliance Review process; and

2. Appendix B provides a glossary of
terms.

For reasons discussed in section III of
this SUPPLEMENTARY INFORMATION, the
revised Policy Statements are adopted
substantially as proposed with
modifications to Policy Statements 7
and 10 removing proposed additional
requirements for complaint logs. The
revised Policy Statements also contain
technical, nonsubstantive changes.

III. Revised ASC Policy Statements and
Public Comments on the Proposed
Policy Statements

The following provides a section by
section review of the proposed Policy
Statements and a discussion of public
comments received by the ASC
concerning the proposal. The ASC
received 29 comments, 27 of which
addressed issues such as wind turbines
and environmental issues, and were
non-responsive to the proposal. The 2
comments that were responsive to the
proposal were received from State
appraiser certifying and licensing
agencies.

1. Introduction and Purpose

The ASC proposal to expand the
introduction to include the monitoring
of States that elect to register and
supervise the operations and activities
of AMCs, and to include an explanation
of the proposed Policy Statements’ three
parts and appendices is adopted
without change in the revised ASC
Policy Statements.

2. Part A: Appraiser Program

a. Policy Statement 1: Statutes,
Regulations, Policies and Procedures
Governing State Appraiser Programs

The ASC proposal to modify Policy
Statement 1 to include a definition of
trainee appraiser to better reflect how
changes to Title XI affect Appraiser
Programs with trainee requirements is
adopted without change in the revised
ASC Policy Statement.

b. Policy Statement 2: Temporary
Practice

The ASC proposal to modify Policy
Statement 2 to clarify requirements for

temporary practice, including
requirements to track temporary
practice permits and maintain
documentation, is adopted without
change in the revised ASC Policy
Statements.

c. Policy Statement 3: National Registry
of Appraisers

The ASC received one comment
regarding the proposal to add language
to Policy Statement 3 stating, “Only
those appraisers whose registry fees
have been transmitted to the ASC will
be eligible to be on the Appraiser
Registry for the period subsequent to
payment of the fee.” The commenter
expressed concern that States would not
be able to upload information to the
Appraiser Registry until after the
monthly invoice is paid. This would
not, however, be the case. There is no
change in how States populate the
Appraiser Registry; States are invoiced
after the information is added to the
Appraiser Registry. Nothing in that
process would change. An appraiser on
the Appraiser Registry would only be
impacted if the State failed to pay the
invoice amount for that appraiser
timely, which has always been ASC
practice and policy. The ASC proposal
to modify Policy Statement 3 to clarify
requirements regarding States’
submission of registry fees and
eligibility of appraisers for the
Appraiser Registry is adopted without
change in the revised ASC Policy
Statements.

d. Policy Statement 4: Application
Process

The ASC proposal to modify Policy
Statement 4 to include: (1) Additional
guidance to States implementing AQB
Criteria regarding the background of
applicants for credentials and requiring
States to document applicant files with
evidence supporting decisions made
regarding individual appraisers; (2)
additional guidance on requirements for
States to validate renewal requirements
for appraisers and parameters for
auditing education-related affidavits;
and (3) clarification on the requirement
that States engage analysts who are
knowledgeable about the Uniform
Standards of Professional Appraisal
Practice (USPAP) and document how
the analysts are qualified is adopted
without change in the revised ASC
Policy Statements.

e. Policy Statement 5: Reciprocity

The ASC proposal to modify Policy
Statement 5 to include a requirement
that States obtain and maintain
sufficient relevant documentation
pertaining to an application for issuance
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of a credential by reciprocity is adopted
without change in the revised ASC
Policy Statements.

f. Policy Statement 6: Education

The ASC proposal to modify Policy
Statement 6 to clarify that States may
not continue to accept AQB approved
courses after the AQB’s expiration date
unless the course content is reviewed
and approved by the State is adopted
without change in the revised ASC
Policy Statements.

g. Policy Statement 7: State Agency
Enforcement

The ASC received one comment
regarding the proposal to require
additional information on complaint
logs. As proposed, States would be
required to include terms of disposition,
and, in the case of open complaints, the
most recent activity and date thereof.
The commenter addressed the burden
imposed on States by requiring them to
duplicate information that is readily
available and documented elsewhere.
The commenter also suggested that such
additional requirements may be more
appropriate in the case of a State that
needs additional monitoring due to
compliance issues with Title XI. The
ASC agrees with the commenter’s
concerns and is adopting Policy
Statement 7 without the proposed
additional requirements for complaint
logs. Policy Statement 7 is otherwise
adopted as proposed.

3. Part B: AMC Program

a. Policy Statement 8: Statutes,
Regulations, Policies and Procedures
Governing State AMC Programs

Policy Statement 8 reflects the
statutory provision that States are not
required to establish an AMC Program,
and clarifies for those States that
establish AMC Programs the ASC
oversight during ASC Compliance
Reviews. Policy Statement 8 reiterates
that States with an AMC Program must:
(1) Establish and maintain an AMC
Program with the legal authority and
mechanisms consistent with the AMC
Rule; (2) impose requirements on AMCs
consistent with the AMC Rule; and (3)
enforce and document ownership
limitations for State-registered AMCs.
Policy Statement 8 informs States that
while they may have a more expansive
definition of an AMC in their State
statute, only AMCs that meet the federal
definition in Title XI may be included
on the AMC Registry. The language in
Policy Statement 8 has been modified to
clarify that formal ASC oversight of
State AMC Programs will begin at the
next regularly scheduled Compliance

Review of a State after a State elects to
register and supervise AMCs pursuant
to the AMC Rule. Policy Statement 8 is
otherwise adopted as proposed.

b. Policy Statement 9: National Registry
of AMCs (AMC Registry)

The ASC proposal for new Policy
Statement 9 is adopted without change
in the revised ASC Policy Statements.
Policy Statement 9 clarifies
requirements for States with an AMC
Program to maintain the AMC Registry.

c. Policy Statement 10: State Agency
Enforcement

Consistent with Policy Statement 7,
Policy Statement 10 is adopted without
the proposed additional requirements
for complaint logs. Policy Statement 10
is otherwise adopted as proposed and
clarifies requirements for States” AMC
enforcement programs in those States
with an AMC Program.

d. Policy Statement 11: Statutory
Implementation Period

The ASC proposal for new Policy
Statement 11 is adopted without change
in the revised ASC Policy Statements.
Policy Statement 11 clarifies the
statutory implementation period and
any extensions that may be granted.

4. Part C: Interim Sanctions

a. Policy Statement 12: Interim
Sanctions

The ASC proposal for new Policy
Statement 12 is adopted without change
in the revised ASC Policy Statements.
Policy Statement 12 clarifies interim
sanctions which may be imposed on
State Programs when those programs
fail to be effective. The procedures
include due process provisions and
rules of evidence, and establish
timeliness for proceedings.

5. Appendices

The ASC proposal for Appendix A,
which provides an overview of the
Compliance Review process; and
Appendix B, which provides a glossary
of terms, is adopted without change in
the revised ASC Policy Statements.

The ASC revised Policy Statements
are adopted as follows:

Contents

Introduction and Purpose
Part A: Appraiser Program
Policy Statement 1
Statutes, Regulations, Policies and
Procedures Governing State Appraiser
Programs
A. State Regulatory Structure
B. Funding and Staffing
C. Minimum Criteria
D. Federally Recognized Appraiser
Classifications

E. Non-federally Recognized Credentials
F. Appraisal Standards
G. Exemptions
H. ASC Staff Attendance at State Board
Meetings
I. Summary of Requirements
Policy Statement 2
Temporary Practice
A. Requirement for Temporary Practice
B. Excessive Fees or Burdensome
Requirements
C. Summary of Requirements
Policy Statement 3
National Registry of Appraisers (Appraiser
Registry)
A. Requirements for the Appraiser Registry
B. Registry Fee and Invoicing Policies
C. Access to Appraiser Registry Data
D. Information Sharing
E. Summary of Requirements
Policy Statement 4
Application Process
A. Processing of Applications
B. Qualifying Education for Initial or
Upgrade Applications
C. Continuing Education for Reinstatement
and Renewal Applications
D. Experience for Initial or Upgrade
Applications
E. Examination
F. Summary of Requirements
Policy Statement 5
Reciprocity
A. Reciprocity Policy
B. Application of Reciprocity Policy
C. Appraiser Compliance Requirements
D. Well-Documented Application Files
E. Summary of Requirements
Policy Statement 6
Education
A. Course Approval
B. Distance Education
C. Summary of Requirements
Policy Statement 7
State Agency Enforcement
A. State Agency Regulatory Program
B. Enforcement Process
C. Summary of Requirements
Part B: AMC Program
Policy Statement 8
Statutes, Regulations, Policies and
Procedures Governing State AMC
Programs
A. Participating States and ASC Oversight
B. Relation to State Law
C. Funding and Staffing
D. Minimum Requirements for Registration
and Supervision of AMGs as Established
by the AMC Rule
E. Summary of Requirements
Policy Statement 9
National Registry of AMCs (AMC Registry)
A. Requirements for the AMC Registry
B. Registry Fee and Invoicing Policies
C. Reporting Requirements
D. Access to AMC Registry Data
E. Summary of Requirements
Policy Statement 10
State Agency Enforcement
A. State Agency Regulatory Program
B. Enforcement Process
C. Summary of Requirements
Policy Statement 11
Statutory Implementation Period
Part C: Interim Sanctions
Policy Statement 12
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Interim Sanctions

A. Authority

B. Opportunity To Be Heard or Correct
Conditions

C. Procedures

Appendices
Appendix A—Compliance Review Process
Appendix B—Glossary of Terms

Introduction and Purpose

Title XI of the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989 as amended (Title XI)
established the Appraisal Subcommittee
of the Federal Financial Institutions
Examination Council (ASC).? The
purpose of Title XI is to provide
protection of Federal financial and
public policy interests by upholding
Title XI requirements for appraisals
performed for federally related
transactions. Specifically, those
appraisals shall be performed in writing,
in accordance with uniform standards,
by individuals whose competency has
been demonstrated and whose
professional conduct will be subject to
effective supervision.

Pursuant to Title XI, one of the ASC’s
core functions is to monitor the
requirements established by the States 10
for certification and licensing of
appraisers qualified to perform
appraisals in connection with federally
related transactions.1? Title XI as
amended by the Dodd-Frank Wall Street
Reform and Consumer Protection Act of
2010 (Dodd-Frank Act) 12 expanded the
ASC’s core functions to include
monitoring of the requirements
established by States that elect to
register and supervise the operations
and activities of appraisal management
companies 13 (AMCs).14

The ASC performs periodic
Compliance Reviews 15 of each State
appraiser regulatory program (Appraiser
Program) to determine compliance or
lack thereof with Title XI, and to assess
implementation of minimum
requirements for credentialing of
appraisers as adopted by the Appraiser

9The ASC Board is made up of seven members.
Five members are designated by the heads of the
FFIEC agencies (Board of Governors of the Federal
Reserve System, Bureau of Consumer Financial
Protection, Federal Deposit Insurance Corporation,
Office of the Comptroller of the Currency, and
National Credit Union Administration). The other
two members are designated by the heads of the
Department of Housing and Urban Development
and the Federal Housing Finance Agency.

10 See Appendix B, Glossary of Terms, for the
definition of “State.”

11 See Appendix B, Glossary of Terms, for the
definition of “federally related transaction.”

12Public Law 111-203, 124 Stat. 1376.

13 Title XI § 1103 (a)(1)(B), 12 U.S.C. 3332.

14 See Appendix B, Glossary of Terms, for the
definition of “appraisal management company’’ or
AMC.

15 See Appendix A, Compliance Review Process.

Qualifications Board (The Real Property
Appraiser Qualification Criteria or AQB
Criteria). As a result of the Dodd-Frank
Act amendments to Title XI, States with
an AMC regulatory program (AMC
Program) will be evaluated during the
Compliance Review to determine
compliance or lack thereof with Title XI,
and to assess implementation of the
minimum requirements for State
registration and supervision of AMCs as
established by the AMC Rule.16

The ASC is issuing these revised
Policy Statements 17 in three parts to
provide States with the necessary
information to maintain their Appraiser
Programs and AMC Programs in
compliance with Title XI:

> Part A, Appraiser Program—Policy
Statements 1 through 7 correspond with
the categories that are: (a) Evaluated
during the Appraiser Program
Compliance Review; and (b) included in
the ASC’s Compliance Review Report of
the Appraiser Program.

> Part B, AMC Program—Policy
Statements 8 through 10 correspond
with the categories that are: (a)
Evaluated during the AMC Program
Compliance Review; and (b) included in
the ASC’s Compliance Review Report of
the AMC Program.

> Part C, Interim Sanctions—Policy
Statement 12 sets forth required
procedures in the event that interim
sanctions are imposed against a State by
the ASC for non-compliance in either
the Appraiser Program or the AMC
Program.

Part A: Appraiser Program
Policy Statement 1

Statutes, Regulations, Policies and
Procedures Governing State Appraiser
Programs

A. State Regulatory Structure

Title XI requires the ASC to monitor
each State appraiser certifying and
licensing agency for the purpose of
determining whether each such agency
has in place policies, practices and
procedures consistent with the

16 The Dodd-Frank Act required the Office of the
Comptroller of the Currency; Board of Governors of
the Federal Reserve System; Federal Deposit
Insurance Corporation; National Credit Union
Administration; Bureau of Consumer Financial
Protection; and Federal Housing Finance Agency to
establish, by rule, minimum requirements to be
imposed by a participating State appraiser
certifying and licensing agency on AMCs doing
business in the State. (Title XI §1124 (a), 12 U.S.C.
3353(a)). Those rules were finalized and published
on June 9, 2015, at 80 FR 32658 with an effective
date of August 10, 2015. (12 CFR 34.210-34.216; 12
CFR 225.190-225.196; 12 CFR 323.8-323.14; 12
CFR 1222.20-1222.26.)

17 These Policy Statements, adopted February 14,
2018, supersede all previous Policy Statements
adopted by the ASC.

requirements of Title XI.18 The ASC
recognizes that each State may have
legal, fiscal, regulatory or other factors
that may influence the structure and
organization of its Appraiser Program.
Therefore, a State has flexibility to
structure its Appraiser Program so long
as it meets its Title XI-related
responsibilities.

States should maintain an
organizational structure for appraiser
certification, licensing and supervision
that avoids conflicts of interest. A State
agency may be headed by a board,
commission or an individual. State
board 1° or commission members, or
employees in policy or decision-making
positions, should understand and
adhere to State statutes and regulations
governing performance of
responsibilities consistent with the
highest ethical standards for public
service. In addition, Appraiser Programs
using private entities or contractors
should establish appropriate internal
policies, procedures and safeguards to
promote compliance with the State
agency’s responsibilities under Title XI
and these Policy Statements.

B. Funding and Staffing

The Dodd-Frank Act amended Title
X1 to require the ASC to determine
whether States have sufficient funding
and staffing to meet their Title XI
requirements. Compliance with this
provision requires that a State must
provide its Appraiser Program with
funding and staffing sufficient to carry
out its Title XI-related duties. The ASC
evaluates the sufficiency of funding and
staffing as part of its review of all
aspects of an Appraiser Program’s
effectiveness, including the adequacy of
State boards, committees, or
commissions responsible for carrying
out Title XI-related duties.

C. Minimum Criteria

Title XI requires States to adopt and/
or implement all relevant AQB Criteria.
Requirements established by a State for
certified residential or certified general
appraisers, as well as requirements
established for licensed appraisers,
trainee appraisers and supervisory
appraisers must meet or exceed
applicable AQB Criteria.

D. Federally Recognized Appraiser
Classifications

State Certified Appraisers

““State certified appraisers’” means
those individuals who have satisfied the
requirements for residential or general

18 Title XI § 1118 (a), 12 U.S.C. 3347.

19 See Appendix B, Glossary of Terms, for the
definition of ““State board.”
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certification in a State whose criteria for
certification meet or exceed the
applicable minimum AQB Criteria.
Permitted scope of practice and
designation for State certified
residential or certified general
appraisers must be consistent with State
and Federal laws, including regulations
and supplementary guidance.

State Licensed Appraisers

“State licensed appraisers’” means
those individuals who have satisfied the
requirements for licensing in a State
whose criteria for licensing meet or
exceed the applicable minimum AQB
Criteria. The permitted scope of practice
and designation for State licensed
appraisers must be consistent with State
and Federal laws, including regulations
and supplementary guidance.

Trainee Appraisers

“Trainee appraisers”” means those
individuals who have satisfied the
requirements for credentialing in a State
whose criteria for credentialing meet or
exceed the applicable minimum AQB
Criteria. Any minimum qualification
requirements established by a State for
individuals in the position of “trainee
appraiser’”’ or “supervisory appraiser’”’
must meet or exceed the applicable
minimum AQB Criteria. ASC staff will
evaluate State designations such as
“registered appraiser,” “apprentice
appraiser,” “provisional appraiser,” or
any other similar designation to
determine if, in substance, such
designation is consistent with a “trainee
appraiser” designation and, therefore,
administered to comply with Title XI.
The permitted scope of practice and
designation for trainee appraisers must
be consistent with State and Federal
laws, including regulations and
supplementary guidance.

Any State or Federal agency may
impose additional appraiser
qualification requirements for trainee,
State licensed, certified residential or
certified general classifications, if they
consider such requirements necessary to
carry out their responsibilities under
Federal and/or State statutes and
regulations, so long as the additional
qualification requirements do not
preclude compliance with AQB Criteria.

E. Non-Federally Recognized
Credentials

States using non-federally recognized
credentials or designations 20 must
ensure that they are easily distinguished

20 See Appendix B, Glossary of Terms, for the
definition of “non-federally recognized credentials
or designations.”

from the federally recognized
credentials.

F. Appraisal Standards

Title XI and the Federal financial
institutions regulatory agencies’
regulations mandate that all appraisals
performed in connection with federally
related transactions be in written form,
prepared in accordance with generally
accepted appraisal standards as
promulgated by the Appraisal Standards
Board (ASB) in the Uniform Standards
of Professional Appraisal Practice
(USPAP), and be subject to appropriate
review for compliance with USPAP.21
States that have incorporated USPAP
into State law should ensure that
statutes or regulations are updated
timely to adopt the current version of
USPAP, or if State law allows,
automatically incorporate the latest
version of USPAP as it becomes
effective. States should consider ASB
Advisory Opinions, Frequently Asked
Questions, and other written guidance
issued by the ASB regarding
interpretation and application of
USPAP.

Any State or Federal agency may
impose additional appraisal standards if
they consider such standards necessary
to carry out their responsibilities, so
long as additional appraisal standards
do not preclude compliance with
USPAP or the Federal financial
institutions regulatory agencies’
appraisal regulations for work
performed for federally related
transactions.

The Federal financial institutions
regulatory agencies’ appraisal
regulations define “appraisal’” and
identify which real estate-related
financial transactions require the
services of a State certified or licensed
appraiser. These regulations define
“appraisal” as a “written statement
independently and impartially prepared
by a qualified appraiser setting forth an
opinion as to the market value of an
adequately described property as of a
specific date(s) supported by the
presentation and analysis of relevant
market information.” Per these
regulations, an appraiser performing an
appraisal review which includes the
reviewer providing his or her own
opinion of value constitutes an
appraisal. Under these same regulations,
an appraisal review that does not
include the reviewer providing his or
her own opinion of value does not
constitute an appraisal. Therefore,
under the Federal financial institutions

21 See Appendix B, Glossary of Terms for the
definition of “Uniform Standards of Professional
Appraisal Practice.”

regulatory agencies’ regulations, only
those transactions that involve
appraisals for federally related
transactions require the services of a
State certified or licensed appraiser.

G. Exemptions

Title XI and the Federal financial
institutions regulatory agencies’
regulations specifically require the use
of State certified or licensed appraisers
in connection with the appraisal of
certain real estate-related financial
transactions.22 A State may not exempt
any individual or group of individuals
from meeting the State’s certification or
licensing requirements if the individual
or group member performs an appraisal
when Federal statutes and regulations
require the use of a certified or licensed
appraiser. For example, an individual
who has been exempted by the State
from its appraiser certification or
licensing requirements because he or
she is an officer, director, employee or
agent of a federally regulated financial
institution would not be permitted to
perform an appraisal in connection with
a federally related transaction.

H. ASC Staff Attendance at State Board
Meetings

The efficacy of the ASC’s Compliance
Review process rests on the ASC’s
ability to obtain reliable information
about all areas of a State’s Appraiser
Program. ASC staff regularly attends
open State board meetings as part of the
on-site Compliance Review process.
States are expected to make available for
review by ASC staff minutes of closed
meetings and executive sessions. States
are encouraged to allow ASC staff to
attend closed and executive sessions of
State board meetings where such
attendance would not violate State law
or regulation or be inconsistent with
other legal obligations of the State
board. ASC staff is obligated to protect
information obtained during the
Compliance Review process concerning
the privacy of individuals and any
confidential matters.

I. Summary of Requirements

1. States must require that appraisals
be performed in accordance with the
latest version of USPAP.23

2. States must, at a minimum, adopt
and/or implement all relevant AQB
Criteria.24

22 Title XI §1112, 12 U.S.C. 3341; Title XI §1113,
12 U.S.C. 3342; Title XI §1114, 12 U.S.C. 3343.

23 Title XI §1101, 12 U.S.C. 3331; Title XI §1118
(a), 12 U.S.C. 3347; AQB Real Property Appraiser
Qualification Criteria.

24 Title X1 §§1116 (a), (c) and (e), 12 U.S.C. 3345;
Title XI1 §1118 (a), 12 U.S.C. 3347.
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3. States must have policies, practices
and procedures consistent with Title
XI.25

4. States must have funding and
staffing sufficient to carry out their Title
XI-related duties.26

5. States must use proper designations
and permitted scope of practice for
certified residential; certified general;
licensed; and trainee classifications.2”

6. State board members, and any
persons in policy or decision-making
positions, must perform their
responsibilities consistent with Title
XI.28

7. States’ certification and licensing
requirements must meet the minimum
requirements set forth in Title XI.29

8. State requirements for trainee
appraisers and supervisory appraisers
must meet or exceed the AQB Criteria.

9. State agencies must be granted
adequate authority by the State to
maintain an effective regulatory
Appraiser Program in compliance with
Title XI.30

Policy Statement 2
Temporary Practice
A. Requirement for Temporary Practice

Title XI requires State agencies to
recognize, on a temporary basis, the
certification or license of an out-of-State
appraiser entering the State for the
purpose of completing an appraisal
assignment 31 for a federally related
transaction. States are not, however,
required to grant temporary practice
permits to trainee appraisers. The out-
of-State appraiser must register with the
State agency in the State of temporary
practice (Host State). A State may
determine the process necessary for
“registration” provided such process
complies with Title XI and does not
impose “excessive fees or burdensome
requirements,” as determined by the
ASC.32 Thus, a credentialed appraiser 33
from State A has a statutory right to
enter State B (the Host State) to perform
an assignment concerning a federally
related transaction, so long as the
appraiser registers with the State agency
in State B prior to performing the
assignment. Though Title XI

25 Title XI §1118 (a), 12 U.S.C. 3347.

26 Id; Title XI §1118 (b), 12 U.S.C. 3347.

27 Title XI §§1116 (a), (c) and (e), 12 U.S.C. 3345;
Title XI §1118 (a), 12 U.S.C. 3347; Title XI § 1113,
12 U.S.C. 3342; AQB Real Property Appraiser
Qualification Criteria.

28 Title XI §1118 (a), 12 U.S.C. 3347.

29 Title XI §§1116 (a), (c) and (e), 12 U.S.C. 3345.

30 Title XI §1118 (b), 12 U.S.C. 3347.

31 See Appendix B, Glossary of Terms, for the
definition of “assignment.”

32 Title XI § 1122 (a) (2), 12 U.S.C. 3351.

33 See Appendix B, Glossary of Terms, for the
definition of “credentialed appraisers.”

contemplates reasonably free movement
of credentialed appraisers across State
lines, an out-of-State appraiser must
comply with the Host State’s real estate
appraisal statutes and regulations and is
subject to the Host State’s full regulatory
jurisdiction. States should utilize the
National Registry of Appraisers to verify
credential status on applicants for
temporary practice.

B. Excessive Fees or Burdensome
Requirements

Title XI prohibits States from
imposing excessive fees or burdensome
requirements, as determined by the
ASC, for temporary practice.34
Adherence by State agencies to the
following mandates and prohibitions
will deter the imposition of excessive
fees or burdensome requirements.

Host State agencies must:

a. issue temporary practice permits on
an assignment basis;

b. issue temporary practice permits
within five business days of receipt of
a completed application, or notify the
applicant and document the file as to
the circumstances justifying delay or
other action;

c. issue temporary practice permits
designating the permit’s effective date;

d. take regulatory responsibility for a
temporary practitioner’s unethical,
incompetent and/or fraudulent practices
performed while in the State;

e. notify the appraiser’s home State
agency 3% in the case of disciplinary
action concerning a temporary
practitioner;

f. allow at least one temporary
practice permit extension through a
streamlined process;

g. track all temporary practice permits
using a permit log which includes the
name of the applicant, date application
received, date completed application
received, date of issuance, and date of
expiration, if any (States are strongly
encouraged to maintain this information
in an electronic, sortable format); and

h. maintain documentation sufficient
to demonstrate compliance with this
Policy Statement.

Host State agencies may not:

a. limit the valid time period of a
temporary practice permit to less than 6
months (unless the applicant requests a
specific end date and the applicant is
allowed an extension if required to
complete the assignment, the
applicant’s credential is no longer in
active status during that period of time);

34 Title XI § 1122 (a)(2), 12 U.S.C. 3351.
35 See Appendix B, Glossary of Terms, for the
definition of “home State agency.”

b. limit an appraiser to one temporary
practice permit per calendar year; 36

c. charge a temporary practice permit
fee exceeding $250, including one
extension fee;

d. impose State appraiser
qualification requirements for
education, experience and/or exam
upon temporary practitioners;

e. require temporary practitioners to
obtain a certification or license in the
State of temporary practice;

f. require temporary practitioners to
affiliate with an in-State licensed or
certified appraiser;

g. refuse to register licensed or
certified appraisers seeking temporary
practice in a State that does not have a
licensed or certified level credential; or

h. prohibit temporary practice.

Home State agencies may not:

a. delay the issuance of a written
“letter of good standing” or similar
document for more than five business
days after receipt of a request; or

b. fail to consider and, if appropriate,
take disciplinary action when one of its
certified or licensed appraisers is
disciplined by another State.

C. Summary of Requirements

1. States must recognize, on a
temporary basis, appraiser credentials
issued by another State if the property
to be appraised is part of a federally
related transaction.3”

2. States must adhere to mandates,
prohibitions and documentation
requirements as set forth above in
Section B above, titled Excessive Fees or
Burdensome Requirements.38

Policy Statement 3

National Registry of Appraisers
(Appraiser Registry)

A. Requirements for the Appraiser
Registry

Title XI requires the ASC to maintain
a National Registry of State certified and
licensed appraisers who are eligible to
perform appraisals in federally related
transactions.39 Title XI further requires
the States to transmit to the ASC: (1) A
roster listing individuals who have
received a State certification or license

36 State agencies may establish by statute or
regulation a policy that places reasonable limits on
the number of times an out-of-State certified or
licensed appraiser may exercise his or her
temporary practice rights in a given year. If such a
policy is not established, a State agency may choose
not to honor an out-of-State certified or licensed
appraiser’s temporary practice rights if it has made
a determination that the appraiser is abusing his or
her temporary practice rights and is regularly
engaging in real estate appraisal services within the
State.

37 Title XI § 1122 (a)(1), 12 U.S.C. 3351.

38 Title XI § 1122 (a)(2), 12 U.S.C. 3351.

39 Title XI § 1103 (a)(3), 12 U.S.C. 3332.
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in accordance with Title XI; (2) reports
on the issuance and renewal of licenses
and certifications, sanctions,
disciplinary actions, revocations and
suspensions; and (3) the registry fee as
set by the ASC4° from individuals who
have received certification or licensing.
States must notify the ASC as soon as
practicable if a credential holder listed
on the Appraiser Registry does not
qualify for the credential held.

Roster and registry fee requirements
apply to all individuals who receive
State certifications or licenses,
originally or by reciprocity, whether or
not the individuals are, in fact,
performing or planning to perform
appraisals in federally related
transactions. If an appraiser is certified
or licensed in more than one State, the
appraiser is required to be on each
State’s roster of certified or licensed
appraisers, and a registry fee is due from
each State in which the appraiser is
certified or licensed.

Only AQB-compliant certified and
licensed appraisers in active status on
the Appraiser Registry are eligible to
perform appraisals in connection with
federally related transactions. Only
those appraisers whose registry fees
have been transmitted to the ASC will
be eligible to be on the Appraiser
Registry for the period subsequent to
payment of the fee.

Some States may give State certified
or licensed appraisers an option to not
pay the registry fee. If a State certified
or licensed appraiser chooses not to pay
the registry fee, then the Appraiser
Program must ensure that any potential
user of that appraiser’s services is aware
that the appraiser is not eligible to
perform appraisals for federally related
transactions. The Appraiser Program
must place a conspicuous notice
directly on the face of any evidence of
the appraiser’s authority to appraise
stating, ‘“Not Eligible To Appraise
Federally Related Transactions,” and
the appraiser must not be listed in
active status on the Appraiser Registry.

The ASC extranet application allows
States to update their appraiser
credential information directly to the
Appraiser Registry. Only Authorized
Registry Officials are allowed to request
access for their State personnel (see
section C below). The ASC will issue a
User Name and Password to the
designated State personnel responsible
for that State’s Appraiser Registry
entries. Designated State personnel are

40 Title XI § 1109, Roster of State certified or
licensed appraisers; authority to collect and
transmit fees, requires the ASC to consider at least
once every 5 years whether to adjust the dollar
amount of the registry fees to account for inflation.
(Title XI § 1109 (a), 12 U.S.C. 3338.)

required to protect the right of access,
and not share their User Name or
Password with anyone. States must
adopt and implement a written policy to
protect the right of access, as well as the
ASC issued User Name and Password.
The ASC will provide detailed
specifications regarding the data
elements on the Appraiser Registry.

B. Registry Fee and Invoicing Policies

Each State must remit to the ASC the
annual registry fee, as set by the ASC,
for State certified or licensed appraisers
within the State to be listed on the
Appraiser Registry. Requests to prorate
refunds or partial-year registrations will
not be granted. If a State collects
multiple-year fees for multiple-year
certifications or licenses, the State may
choose to remit to the ASC the total
amount of the multiple-year registry fees
or the equivalent annual fee amount.
The ASC will, however, record
appraisers on the Appraiser Registry
only for the number of years for which
the ASC has received payment.
Nonpayment by a State of an appraiser’s
registry fee may result in the status of
that appraiser being listed as “inactive.”
States must reconcile and pay registry
invoices in a timely manner (45
calendar days after the invoice date).
When a State’s failure to pay a past due
invoice results in appraisers being listed
as inactive, the ASC will not change
those appraisers back to active status
until payment is received from the
State. An inactive status on the
Appraiser Registry, for whatever the
reason, renders an appraiser ineligible
to perform appraisals in connection
with federally related transactions.

C. Access to Appraiser Registry Data

The ASC website provides free access
to the public portion of the Appraiser
Registry at www.asc.gov. The public
portion of the Appraiser Registry data
may be downloaded using predefined
queries or user-customized applications.

Access to the full database, which
includes non-public data (e.g., certain
disciplinary action information), is
restricted to authorized State and
Federal regulatory agencies. States must
designate a senior official, such as an
executive director, to serve as the State’s
Authorized Registry Official, and
provide to the ASC, in writing,
information regarding the designated
Authorized Registry Official. States
must ensure that the authorization
information provided to the ASC is
updated and accurate.

D. Information Sharing

Information sharing (routine exchange
of certain information among lenders,

governmental entities, State agencies
and the ASC) is essential for carrying
out the purposes of Title XI. Title XI
requires the ASC, any other Federal
agency or instrumentality, or any
federally recognized entity to report any
action of a State certified or licensed
appraiser that is contrary to the
purposes of Title XI to the appropriate
State agency for disposition. The ASC
believes that full implementation of this
Title XI requirement is vital to the
integrity of the system of State appraiser
regulation. States are encouraged to
develop and maintain procedures for
sharing of information among
themselves.

The Appraiser Registry’s value and
usefulness are largely dependent on the
quality and frequency of State data
submissions. Accurate and frequent data
submissions from all States are
necessary to maintain an up-to-date
Appraiser Registry. States must submit
appraiser data in a secure format to the
ASC at least monthly. If there are no
changes to the data, the State agency
must notify the ASC of that fact in
writing. States are encouraged to submit
data as frequently as possible.

States must report all disciplinary
action 41 taken against an appraiser to
the ASC via the extranet application
within 5 business days after the
disciplinary action is final, as
determined by State law.42 States not
reporting via the extranet application
must provide, in writing to the ASC, a
description of the circumstances
preventing compliance with this
requirement.43

For the most serious disciplinary
actions (i.e., voluntary surrenders,
suspensions and revocations, or any
action that interrupts a credential
holder’s ability to practice), the
appraiser’s status must be changed on
the Appraiser Registry to “inactive,”
thereby making the appraiser ineligible
to perform appraisals for federally
related transactions or other
transactions requiring the use of State
certified or licensed appraisers.44

Title XI also contemplates the
reasonably free movement of certified
and licensed appraisers across State
lines. This freedom of movement
assumes, however, that certified and
licensed appraisers are, in all cases,
held accountable and responsible for
their actions while performing appraisal
activities.

41 See Appendix B, Glossary of Terms, for the
definition of “disciplinary action.”

42]d.

43 Title XI §1118 (a), 12 U.S.C. 3347.

44]d.
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E. Summary of Requirements

1. States must reconcile and pay
registry invoices in a timely manner (45
calendar days after the invoice date).45

2. States must report all disciplinary
action taken against an appraiser to the
ASC via the extranet application within
5 business days after the disciplinary
action is final, as determined by State
law .46

3. States not reporting via the extranet
application must provide, in writing to
the ASC, a description of the
circumstances preventing compliance
with this requirement.4?

4. For the most serious disciplinary
actions (i.e., voluntary surrenders,
suspensions and revocations, or any
action that interrupts a credential
holder’s ability to practice), the
appraiser’s status must be changed on
the Appraiser Registry to “inactive,”
thereby making the appraiser ineligible
to perform appraisals for federally
related transactions or other
transactions requiring the use of State
certified or licensed appraisers.48

5. States must designate a senior
official, such as an executive director,
who will serve as the State’s Authorized
Registry Official, and provide to the
ASC, in writing, information regarding
the selected Authorized Registry
Official, and any individual(s)
authorized to act on their behalf.49

6. States must ensure that the
authorization information provided to
the ASC is updated and accurate.5°

7. States must adopt and implement a
written policy to protect the right of
access to the Appraiser Registry, as well
as the ASC issued User Name and
Password.51

8. States must ensure the accuracy of
all data submitted to the Appraiser
Registry.52

9. States must submit appraiser data
(other than discipline) to the ASC at
least monthly. If a State’s data does not
change during the month, the State
agency must notify the ASC of that fact
in writing.53

10. If a State certified or licensed
appraiser chooses not to pay the registry
fee, the State must ensure that any
potential user of that appraiser’s
services is aware that the appraiser’s
certificate or license is limited to

45 Title XI §1118 (a), 12 U.S.C. 3347; Title XI
§1109 (a), 12 U.S.C. 3338.

46 Id.

47 Title XI § 1118 (a), 12 U.S.C. 3347.

48 ]d.

49 ]d.

50Id.

511d.

52]d.

53 1d.

performing appraisals only in
connection with non-federally related
transactions.54

Policy Statement 4
Application Process

AQB Criteria sets forth the minimum
education, experience and examination
requirements applicable to all States for
credentialing of real property appraisers
(certified, licensed, trainee and
supervisory). In the application process,
States must, at a minimum, employ a
reliable means of validating both
education and experience credit
claimed by applicants for
credentialing.55 Effective January 1,
2017, AQB Criteria also requires States
to assess whether an applicant for a real
property appraiser credential possesses
a background that would not call into
question public trust. The basis for such
assessment shall be a matter left to the
individual States, and must, at a
minimum, be documented to the file.

A. Processing of Applications

States must process applications in a
consistent, equitable and well-
documented manner. Applications for
credentialing should be timely
processed by State agencies (within 90
calendar days after receipt of a
completed application). Any delay in
the processing of applications must be
sufficiently documented in the file to
explain the delay. States must ensure
appraiser credential applications
submitted for processing do not contain
invalid examinations as established by
AQB Criteria.

States must obtain and maintain
sufficient relevant documentation
pertaining to an application for
issuance, upgrade and renewal of a
credential so as to enable understanding
of the facts and determinations in the
matter and the reasons for those
determinations. Documentation must
include:

1. Application receipt date;

. Education;

. Experience;

. Examination;

. Continuing education; and

6. Any administrative or disciplinary
action taken in connection with the
application process, including results of
any continuing education audit.

B. Qualifying Education for Initial or
Upgrade Applications

States must verify that:

Ol W N

54]d.

55 Includes applications for credentialing of
trainee, licensed, certified residential or certified
general classifications.

(1) The applicant’s claimed education
courses are acceptable under AQB
Criteria; and

(2) the applicant has successfully
completed courses consistent with AQB
Criteria for the appraiser credential
sought.

States may not accept an affidavit for
claimed qualifying education from
applicants for any federally recognized
credential.5® States must maintain
adequate documentation to support
verification of education claimed by
applicants.

C. Continuing Education for
Reinstatement and Renewal
Applications

1. Reinstatement Applications

States must verify that:

(1) The applicant’s claimed
continuing education courses are
acceptable under AQB Criteria; and

(2) the applicant has successfully
completed all continuing education
consistent with AQB Criteria for
reinstatement of the appraiser credential
sought.

States may not accept an affidavit for
continuing education claimed from
applicants for reinstatement. Applicants
for reinstatement must submit
documentation to support claimed
continuing education and States must
maintain adequate documentation to
support verification of claimed
education.

2. Renewal Applications

States must ensure that continuing
education courses for renewal of an
appraiser credential are consistent with
AQB Criteria and that continuing
education hours required for renewal of
an appraiser credential were completed
consistent with AQB Criteria. States
may accept affidavits for continuing
education credit claimed for credential
renewal so long as the State implements
a reliable validation procedure that
adheres to the following objectives and
requirements:

a. Validation Objectives

The State’s validation procedures
must be structured to permit acceptable
projections of the sample results to the
entire population of subject appraisers.
Therefore, the sample must include an

56]f a State accepts education-related affidavits
from applicants for initial licensure in any non-
certified classification, upon the appraiser’s
application to upgrade to a certified classification,
the State must require documentation to support
the appraiser’s educational qualification for the
certified classification, not just the incremental
amount of education required to move from the
non-certified to the certified classification. This
requirement applies to all federally recognized
credentials.
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adequate number of affidavits selected
from each federally recognized
credential level to have a reasonable
chance of identifying appraisers who
fail to comply with AQB Criteria, and
the sample must include a statistically
relevant representation of the appraiser
population being sampled.

b. Minimum Standards

(1) Validation must include a prompt
post-approval audit. Each audit of an
affidavit for continuing education credit
claimed must be completed within 60
business days from the date the
credential is scheduled for renewal
(based on the credential’s expiration
date). To ensure the audit is a
statistically relevant representation, a
sampling of credentials that were
renewed after the scheduled expiration
date and/or beyond the date the sample
was selected, must also be audited to
ensure that a credential holder may not
avoid being selected for a continuing
education audit by renewing early or
late.

(2) States must audit the continuing
education-related affidavit for each
credentialed appraiser selected in the
sampling procedure.

(3) States must determine that
education courses claimed conform to
AQB Criteria and that the appraiser
successfully completed each course.

(4) When a State determines that an
appraiser’s continuing education does
not meet AQB Criteria, and the
appraiser has failed to complete any
remedial action offered, the State must
take appropriate action to suspend the
appraiser’s eligibility to perform
appraisals in federally related
transactions until such time that the
requisite continuing education has been
completed. The State must notify the
ASC within five (5) business days after
taking such action in order for the
appraiser’s record on the Appraiser
Registry to be updated appropriately.

(5) If a State determines that a renewal
applicant knowingly falsely attested to
completing the continuing education
required by AQB Criteria, the State must
take appropriate administrative and/or
disciplinary action and report such
action, if deemed to be discipline, to the
ASC within five (5) business days.

(6) If more than ten percent of the
audited appraisers fail to meet the AQB
Criteria, the State must take remedial
action °7 to address the apparent

57 For example:

(1) A State may conduct an additional audit using
a higher percentage of audited appraisers; or

(2) a State may publicly post action taken to
sanction non-compliant appraisers to increase
awareness in the appraiser community of the

weakness of its affidavit process. The
ASC will determine on a case-by-case
basis whether remedial actions are
effective and acceptable.

(7) In the case of a renewal being
processed after the credential’s
expiration date, but within the State’s
allowed grace period for a late renewal,
the State must establish a reliable
process to audit affidavits for continuing
education (e.g., requiring
documentation of all continuing
education).

c. Documentation

States must maintain adequate
documentation to support its affidavit
renewal and audit procedures and
actions.

d. List of Education Courses

To promote accountability, the ASC
encourages States accepting affidavits
for continuing education credit claimed
for credential renewal to require that the
appraiser provide a list of courses to
support the affidavit.

D. Experience for Initial or Upgrade
Applications

States must ensure that appraiser
experience logs conform to AQB
Criteria. States may not accept an
affidavit for experience credit claimed
by applicants for any federally
recognized credential.>8

1. Validation Required

States must implement a reliable
validation procedure to verify that each
applicant’s experience meets AQB
Criteria, including but not limited to,
being USPAP compliant and containing
the required number of hours and
months.

importance of compliance with continuing
education requirements.

58 See Policy Statement 1D and E for discussion
of “federally recognized credential” and “non-
federally recognized credential.” If prior to July 1,
2013, a State accepted experience-related affidavits
from applicants for initial licensure in any non-
certified classification, upon the appraiser’s
application to upgrade to a certified classification,
the State must require experience documentation to
support the appraiser’s qualification for the
certified classification, not just the incremental
amount of experience required to move from the
non-certified to the certified classification. For
example, if a State accepted an experience affidavit
from an appraiser to support the appraiser’s initial
hours to qualify for the licensed classification, and
subsequently that appraiser applies to upgrade to
the certified residential classification, the State
must require documentation to support the full
experience hours required for the certified
residential classification, not just the difference in
hours between the two classifications.

2. Validation Procedures, Objectives and
Requirements

a. Experience Hours Validation

States must determine the hours and
time period claimed on the experience
log are accurate. Appraiser Program staff
or State board members must select the
work product to validate the experience
hours claimed; applicants may not have
any role in this selection process.

b. USPAP Compliance

States must analyze a representative
sample of the applicant’s work product
for compliance with USPAP. For
appraisal experience to be acceptable
under AQB Criteria, it must be USPAP
compliant. States must exercise due
diligence in determining whether
submitted documentation of experience
or work product demonstrates
compliance with USPAP. Persons
analyzing work product for USPAP
compliance must be knowledgeable
about appraisal practice and USPAP,
and States must be able to document
how such persons are so qualified.

c. Determination of Experience Time
Periods

Experience time periods must
conform to requirements set forth in the
AQB Criteria for the credential sought.

d. Supporting Documentation

States must maintain adequate
documentation to support validation
methods. The applicant’s file, either
electronic or paper, must include the
information necessary to identify each
appraisal assignment selected to
validate the experience hours claimed
and each appraisal assignment analyzed
by the State for USPAP compliance,
notes, letters and/or reports prepared by
the official(s) evaluating the report for
USPAP compliance, and any
correspondence exchanged with the
applicant regarding the appraisals
submitted. This supporting
documentation may be discarded upon
the completion of the first ASC
Compliance Review performed after the
credential issuance or denial for that
applicant.

E. Examination

States must ensure that an appropriate
AQB-approved qualifying examination
is administered for each of the federally
recognized appraiser classifications
requiring an examination.
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F. Summary of Requirements
Processing of Applications

1. States must process applications in
a consistent, equitable and well-
documented manner.59

2. States must ensure appraiser
credential applications submitted for
processing do not contain invalid
examinations as established by AQB
Criteria.60

3. States must obtain and maintain
sufficient relevant documentation
pertaining to an application for
issuance, upgrade or renewal of a
credential so as to enable understanding
of the facts and determinations in the
matter and the reasons for those
determinations.®1

Education

1. States must verify that the
applicant’s claimed education courses
are acceptable under AQB Criteria,
whether for initial credentialing,
renewal, upgrade or reinstatement.62

2. States must verify that the
applicant has successfully completed
courses consistent with AQB Criteria for
the appraiser credential sought, whether
for initial credentialing, renewal,
upgrade or reinstatement.63

3. States must maintain adequate
documentation to support verification.64

4. States may not accept an affidavit
for education claimed from applicants
for any federally recognized
credential.65

5. States may not accept an affidavit
for continuing education claimed from
applicants for reinstatement.56

6. States may accept affidavits for
continuing education credit claimed for
credential renewal so long as the State
implements a reliable validation
procedure.6”

7. Audits of affidavits for continuing
education credit claimed must be
completed within sixty (60) business
days from the date the credential is
scheduled for renewal (based on the
credential’s expiration date).68

8. In the case of a renewal being
processed after the credential’s
expiration date, but within the State’s
allowed grace period for a late renewal,
the State must establish a reliable

59 Title XI §1118 (a), 12 U.S.C. 3347.

60 Title XI § 1118 (a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

61 Title XI §1118 (a), 12 U.S.C. 3347.

62]d.

63 Id.

64 Title XI §1118 (a), 12 U.S.C. 3347.

65 Id.

66 Id.

67 Title XI §1118 (a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

68 Title XI §1118 (a), 12 U.S.C. 3347.

process to audit affidavits for continuing
education (e.g., requiring
documentation of all continuing
education).6®

9. States are required to take remedial
action when it is determined that more
than ten percent of audited appraiser’s
affidavits for continuing education
credit claimed fail to meet the minimum
AQB Criteria.”o

10. States are required to take
appropriate administrative and/or
disciplinary action when it is
determined that an applicant knowingly
falsely attested to completing
continuing education.”?

11. When a State determines that an
appraiser’s continuing education does
not meet AQB Criteria, and the
appraiser has failed to complete any
remedial action offered, the State must
take appropriate action to suspend the
appraiser’s eligibility to perform
appraisals in federally related
transactions until such time that the
requisite continuing education has been
completed. The State must notify the
ASC within five (5) business days after
taking such action in order for the
appraiser’s record on the Appraiser
Registry to be updated appropriately.”2

Experience

1. States may not accept an affidavit
for experience credit claimed from
applicants for any federally recognized
credential.”3

2. States must ensure that appraiser
experience logs conform to AQB
Criteria.”4

3. States must use a reliable means of
validating appraiser experience claims
on all initial or upgrade applications for
appraiser credentialing.?s

4. States must select the work product
to validate the experience hours claimed
on all initial or upgrade applications for
appraiser credentialing.”®

5. States must analyze a
representative sample of the applicant’s
work product for compliance with
USPAP on all initial or upgrade
applications for appraiser
credentialing.””

6. States must exercise due diligence
in determining whether submitted
documentation of experience or work
product demonstrates compliance with
USPAP on all initial or upgrade

691d.

70]d.

711d.

72]d.

731d.

74 Title XI § 1118 (a), 12 U.S.C. 3347; AQB Real

Property Appraiser Qualification Criteria.

75 Title XI § 1118 (a), 12 U.S.C. 3347.

76 Title XI § 1118 (a), 12 U.S.C. 3347.

771d.

applications for appraiser
credentialing.”8

7. Persons analyzing work product for
USPAP compliance must be
knowledgeable about appraisal practice
and USPAP, and States must be able to
document how such persons are so
qualified.7®

8. Experience time periods must
conform to requirements set forth in the
AQB Criteria for the credential sought.8°

Examination

1. States must ensure that an
appropriate AQB-approved qualifying
examination is administered for each of
the federally recognized credentials
requiring an examination.8?

Policy Statement 5
Reciprocity
A. Reciprocity Policy

Title XI contemplates the reasonably
free movement of certified and licensed
appraisers across State lines. The ASC
monitors Appraiser Programs for
compliance with the reciprocity
provision of Title XI as amended by the
Dodd-Frank Act.82 Title XI requires that
in order for a State’s appraisers to be
eligible to perform appraisals for
federally related transactions, the State
must have a policy in place for issuing
reciprocal credentials IF:

a. The appraiser is coming from a
State (Home State) that is “in
compliance” with Title XI as
determined by the ASC; AND

b. (i) the appraiser holds a valid
credential from the Home State; AND

(ii) the credentialing requirements of
the Home State 83 meet or exceed those
of the reciprocal credentialing State
(Reciprocal State).84

An appraiser relying on a credential
from a State that does not have such a
policy in place may not perform
appraisals for federally related
transactions. A State may be more
lenient in the issuance of reciprocal
credentials by implementing a more
open door policy. However, States
cannot impose additional impediments
to obtaining reciprocal credentials.

For purposes of implementing the
reciprocity policy, States with an ASC
Finding 85 of “Poor” do not satisfy the

78 Id.

791d.

80 Title XI §1118 (a), 12 U.S.C. 3347; AQB Real
Property Appraiser Qualification Criteria.

81]d.

82 Title XI §1122 (b), 12 U.S.C. 3351.

83 As they exist at the time of application for
reciprocal credential.

84]d.

85 See Appendix A, Compliance Review Process,
for an explanation of ASC Findings.
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“in compliance” provision for
reciprocity. Therefore, States are not
required to recognize, for purposes of
granting a reciprocal credential, the
license or certification of an appraiser
credentialed in a State with an ASC
Finding of “Poor.”

B. Application of Reciprocity Policy

The following examples illustrate
application of reciprocity in a manner
that complies with Title XI. The
examples refer to the reciprocity policy
requiring issuance of a reciprocal
credential IF:

a. The appraiser is coming from a
State that is “in compliance”; AND

b. (i) the appraiser holds a valid
credential from that State; AND

(ii) the credentialing requirements of
that State (as they currently exist) meet
or exceed those of the reciprocal
credentialing State (as they currently
exist).

Example 1. Additional Requirements
Imposed on Applicants

State A requires that prior to issuing
a reciprocal credential the applicant
must certify that disciplinary
proceedings are not pending against that
applicant in any jurisdiction. Under b
(ii) above, if this requirement is not
imposed on all of its own applicants for
credentialing, STATE A cannot impose
this requirement on applicants for
reciprocal credentialing.

Example 2. Credentialing Requirements

An appraiser is seeking a reciprocal
credential in STATE A. The appraiser
holds a valid credential in STATE Z,
even though it was issued in 2007. This
satisfies b (i) above. However, in order
to satisfy b (ii), STATE A would
evaluate STATE Z’s credentialing
requirements as they currently exist to
determine whether they meet or exceed
STATE A’s current requirements for
credentialing.

Example 3. Multiple State Credentials

An appraiser credentialed in several
States is seeking a reciprocal credential
in State A. That appraiser’s initial
credentials were obtained through
examination in the original
credentialing State and through
reciprocity in the additional States.
State A requires the applicant to provide
a “letter of good standing” from the
State of original credentialing as a
condition of granting a reciprocal
credential. State A may not impose such
a requirement since Title XI does not
distinguish between credentials
obtained by examination and
credentials obtained by reciprocity for

purposes of granting reciprocal
credentials.

C. Appraiser Compliance Requirements

In order to maintain a credential
granted by reciprocity, appraisers must
comply with the credentialing State’s
policies, rules and statutes governing
appraisers, including requirements for
payment of certification and licensing
fees, as well as continuing education.86

D. Well-Documented Application Files

States must obtain and maintain
sufficient relevant documentation
pertaining to an application for issuance
of a credential by reciprocity so as to
enable understanding of the facts and
determinations in the matter and the
reasons for those determinations.

E. Summary of Requirements

1. States must have a reciprocity
policy in place for issuing a reciprocal
credential to an appraiser from another
State under the conditions specified in
Title XI in order for the State’s
appraisers to be eligible to perform
appraisals for federally related
transactions.8”

2. States may be more lenient in the
issuance of reciprocal credentials by
implementing a more open door policy;
however, States may not impose
additional impediments to issuance of
reciprocal credentials.88

3. States must obtain and maintain
sufficient relevant documentation
pertaining to an application for issuance
of a credential by reciprocity so as to
enable understanding of the facts and
determinations in the matter and the
reasons for those determinations.8?

Policy Statement 6
Education

AQB Criteria sets forth minimum
requirements for appraiser education
courses. This Policy Statement
addresses proper administration of
education requirements for compliance
with AQB Criteria. (For requirements
concerning qualifying and continuing
education in the application process,
see Policy Statement 4, Application
Process.)

A. Course Approval

States must ensure that approved
appraiser education courses are

86 A State may offer to accept continuing
education (CE) for a renewal applicant who has
satisfied CE requirements of a home State; however,
a State may not impose this as a requirement for
renewal, thereby imposing a requirement for the
renewal applicant to retain a home State credential.

87 Title XI § 1122 (b), 12 U.S.C. 3351.

88]d.

89 Title XI §1118 (a), 12 U.S.C. 3347.

consistent with AQB Criteria and
maintain sufficient documentation to
support that approved appraiser
education courses conform to AQB
Criteria.

States should ensure that course
approval expiration dates assigned by
the State coincide with the endorsement
period assigned by the AQB’s Course
Approval Program or any other AQB-
approved organization providing
approval of course design and delivery.
States may not continue to accept AQB
approved courses after the AQB’s
expiration date unless the course
cont